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CURRENT TOPICS 


Innkeepers and the Law 


INNKEEPERS’ liabilities for the property of travellers, 
guests and residents are examined in the second Report of 
the Law Reform Committee, published on 20th May 
(Cmd. 9161, 4d.). It proposes that the distinction between 
inns and establishments such as residential hotels be retained, 
and an easily recognisable basis for distinction should be 
provided. The committee see no reason why the law should 
not return to its old conception of a traveller as one who 
stayed the night at an inn or hotel, except that they would 
include any person by or for whom a bedroom was engaged. 
If that were done, it would remove the unsatisfactory distinction 
between the person who takes a meal at a restaurant and one 
who dines out at an inn, The report further proposes that 
in order to take account of the fall in the value of money the 
limit of the value above which an innkeeper is liable only if 
goods have been expressly deposited for safe custody, or if they 
have been lost through his own act or default, should be 
increased from £30 to £100; but he should not be liable for 
more than {50 for any one article. It was represented, 
notably by The Law Society, that the time had come for an 
alteration to the old common-law liability of an innkeeper as 
an insurer of his guests’ goods, that he should be placed in 
the same position as the proprietor of a residential hotel 
or similar establishment, and that his liability should depend 
on negligence. The committee conclude that the principle 
of strict liability ought to be retained. Apart from the case 
of motor cars, the evidence showed few cases of hardship, 
because, it is thought, of the universal practice of innkeepers 
of insuring against liabilities. 


Town and Country Planning Bill 


THE PRESIDENT of the Incorporated Society of Auctioneers 
has addressed a letter on the subject of the Town and Country 
Planning Bill to the Minister of Housing and Local Govern- 
ment stating, with regard to the main structure of the 
compensation scheme, that the society cannot put forward a 
more equitable scheme to which they do not see some forceful 
objection. As to the proposed exclusion of “ small claims,”’ 
he states the society’s view that they should rank for compen- 
sation provided that the development value of the land has at 
some time in the past actually been assessed. As to the 
question of admission of claims which, for one reason or 
another, were not established in proper time, the society 
are of opinion that the department have under-estimated 
the extent of this problem. Probably, the letter states, owners 
who are out of time have simply accepted the fact, usually on 
professional advice. The main point in the letter, the 
President states, concerns. the proposal that a prospective 
purchaser shall be able to find out from the council of his 
county borough or county district whether they propose to 
acquire any interest in the land which he is contemplating 
buying (or know of any such proposal). If the council 
answer no, and the purchaser proceeds to completion within 
22 








CONTENTS 


CURRENT TOPICS: 
Innkeepers and the Law d 
Town and Country Planning Bill 
Visiting Forces . -— 
Right to Sell Doctors’ Practic es 
Equal Pay 


IMPROVEMENT GRANTS AND TITLE 


A CONVEYANCER’S DIARY: 
Tenancies by Estoppel against Mortgagors—II 


PRACTICE NOTE: 
Matrimonial Causes 


LANDLORD AND TENANT NOTEBOOK : 
Fitness for Human Habitation 


HERE AND THERE 
OBITUARY 
REVIEWS 


NOTES OF CASES: 
Barber v. Barber 
(Procedure: Divorce Claimed in Answer to Petition 
for Restitution of Conjugal Rights) 
British Transport Commission »v. Worcestershire County 
Council 
(Justices: Case Stated by Parties under National 
Parks, etc., Act, 1949: Cases to be Stated Only on 
Appeal from Quarter Sessions) a : 
Davies v. Hall 
(Settled Land: Lease by Tenant for — Alleged to be 
Void: Onus of Proof) ; 
Goodinson v. Goodinson 
(Agreement Not to Institute Matrimonial Proceedings 
while Weekly Payments Made) 
Lapford (Devon) Parish Church, In re 
(Ecclesiastical Law: Reservation of the Sacrament: 
Tabernacle) : as we 
Middleton v. Rowlett 
(Dangerous Driving: Defendant Not Identified in 
Prosecution’s Case: Leave to Reopen Case Refused) 
Mitchell, deceased, In re ; Hatton v. Jones * 
(Crown: Bona Vacantia: Nature of Crown’s Entitle- 
ment to Estates of Persons Dying Intestate) 
O'Connor v. Hume 
(Lease for One Year in Consideration of £47 and 2s. 
Weekly Rent: Whether within Rent Acts) 
Olivier v. Coleiro 
(Limitation : Two Actions as One _ Proceeding ; 
Whether Second Action Time-Barred) 
R. v. Tomlin 
(Count Alleging Embezzlement on Day Unknown: 
Allegation of General Deficiency) 
Ronbar Enterprises, Ltd. v. Green 
(Sale of Partnership: Covenant in Restraint of Trade: 
Validity : Severability) ; , 
St. Mary, Tyne Dock, In re 
(Ecclesiastical Law: Faculty: Jilegal Church 
Ornaments) ee 
Watt v. Hertfordshire County C ouncil 
(Negligence : Duty of Care Owed to Firemen) 
Whalley v. Briggs Motor Bodies, Ltd. 
(Unjury to Demolition Contractors’ Workman: Whether 
Factory Owners Liable) ; os 
Wilson, deceased, In re ; Grace v. Lucas 
(Child Adopted Abroad: Whether Entitled under 
English Law of Intestacy) 3 ss 


SURVEY OF THE WEEK: 
House of Lords 
House of Commons .. 
Statutory Instruments 
POINTS IN PRACTICE 


NOTES AND NEWS 





361 
361 
362 
362 
362 


363 
364 
365 


366 
367 
368 


368 


370 


369 


369 











362 [Vol. 98] THE 


three months and notifies the council that he has done so, 
then compensation for an acquisition within three years from 
the date when the council make their statement is to include 
the value of any planning permission in force at that date. 
His criticism is that in most circumstances the scheme will 
extend, as it were, the powers of designation with which we 
are already familiar, so as to confer on local authorities an 
indefinite statutory option over land with development value, 
with no provision, of course, for an inquiry or other remedy for 
owners. The disappointed vendor, or a purchaser prepared 
to gamble, can only decide to call what he hopes is the 
authority’s bluff by beginning works and forcing the authority 
to decide what course to adopt—whether to allow the works 
to be completed and, if necessary, later buy the improved 
property at its increased existing use value, or to revoke 
planning permission at once and pay in full for lost develop- 
ment value under Pt. IV of the Bill, or to allow the develop- 
ment to continue for a time, but to buy the property before 
it is finished. The administrative difficulties created by the 
Act of 1947 are now a matter of history, and the society sees a 
possibility that history will repeat itself when the present 
Bill is enacted. The Minister is asked to take steps to ensure 
that the task to be imposed upon owners and agents is kept 
as light as possible. 


Visiting Forces 


AN Order in Council has now been made (S.I. 1954 No. 633) 
fixing 12th June, 1954, as the date on which the Visiting 
Forces Act, 1952, will come into operation. Under s. 1 (1) 
and the Visiting Forces (Designation) Order (S.I. 1954 
No. 634) the Act applies to the forces within the United 
Kingdom of Canada, Australia, New Zealand, the Union of 
South Africa, India, Pakistan, Ceylon, Belgium, France, the 
Netherlands, Norway and the U.S.A., and it provides a 
comprehensive code governing the position of such visiting 
forces in relation to United Kingdom law. The Act regulates 
such matters as the jurisdiction of service courts in respect 
of offences triable by United Kingdom courts and vice versa, 
the arrest and custody of offenders, inquests and removal of 
bodies, and the settlement of civil claims against visiting 
forces or their members. The proposed arrangements 
whereby such claims are in future to be satisfied by the 
Minister of Defence were noted at p. 303, ante, but at the time 
of writing we are not aware of any confirmation of the draft 
statement there set out. The proposed statement is neverthe- 
less a matter of considerable importance to advisers of persons 
having such claims, and it deserves careful study. The 
Act also contains provision enabling legislation relating to 
the home forces to be applied by Order in Council to the 
visiting forces of countries specified in the order, and for 
exemption to be granted to such visiting forces from legislation 
from which the home forces are similarly exempt. This power 
has been exercised in the Visiting Forces (Application of Law) 
Order (S.I. 1954 No. 635), under which a large number of 
such provisions are applied to the visiting forces of the 
same countries as those to which the principal Act applies 
under the Designation Order mentioned above. The order, 
inter alia, enables powers under the Defence Acts and the 
Military Lands Acts to be exercised for the purposes of visiting 
forces, and exempts their road vehicles from the Road Traffic 
Acts. Many other miscellaneous privileges and exemptions 
are conferred, and those concerned with the status of a visiting 
force on or after 12th June next will find it necessary to 
consult the actual words of the order. On the coming into 


force of the 1952 Act the following legislation will cease to 
have effect, namely, the Visiting Forces (British Common- 
wealth) Act, 1933, ss. 1-3, 5 (1) ; the Allied Forces Act, 1940 ; 
and the United States of America (Visiting Forces) Act, 1942. 
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Right to Sell Doctors’ Practices 

So.iciTors, who also operate an assisted service under the 
State, watch with interest and sympathy the struggle of the 
medical profession to free itself from unnecessary State 
shackles. The supplementary annual report of the British 
Medical Association Council, which will be before the annual 
representative meeting in July, puts forward a scheme to restore 
to doctors the right to buy and sell their practices which they 
have not had since before the commencement of the Health 
Service. Since then, a doctor leaving his practice is paid 
compensation and the practice is taken over by the State, 
generally to be filled by appointment. The effect of the 
scheme would be that after three years there would be two 
types of practitioners: those with the right to buy and sell 
their practices, enjoying full rights of ownership ; and thos 
with only the right to use their practices, the disposal of which 
would be in the hands of the State on the owner’s death or 
retirement. In time, the latter group would gradually 
disappear. Doctors who were in practice before the health 
service would have the option of receiving compensation 
on leaving, or selling the goodwill. It is claimed that the 
patient would benefit from the increased stimulus given to the 
doctor enjoying the freehold of his practice, and because of the 
proper introduction of a successor doctor. The Government 
would be relieved of a “ substantial portion ’’ of the £66m. 
set aside for payment of compensation under the Act. The 
restoration of goodwill would “‘ remove the sense of disappoint- 
ment which many young men now feel when they have to 
apply, a large number of times over a period of several years, 
before succeeding to a practice.’’ Shortage of capital among 
doctors, the possibility of financial discrimination, and the 
uncertainty of getting satisfactory loan facilities are listed as 
disadvantages of the scheme. 


Equal Pay 

AxsoutT 130,000 women are employed in civil service positions 
open to both men and women. The CHANCELLOR OF THE 
EXCHEQUER’s statement on 19th May to a deputation from the 
staff side of the Civil Service National Whitley Council that he 
intends to introduce equal pay for men and women in the non- 
industrial civil service extends to those women, and will also 
probably affect 100,000 others who perform women’s work for 
women’s pay. The statement of the Chancellor has “ started 
something ’’ which cannot be halted, even if it were desirable 
to do so. The whole of the wage and salary structure of the 
country will ultimately be affected. The civil service cost of 
the change was recently estimated by the Chancellor of the 
Exchequer at £13,400,000, and the cost for the teaching 
profession at £17,200,000, of which £10,700,000 would fall on 
the Exchequer. “‘ The Chancellor,’’ said an official statement, 
“informed the deputation that it was in his view essential 
that the change from unequal pay should be made over a 
period of time.’’ He therefore suggested, and it was agreed, 
that the next step should be negotiations on the National 
Whitley Council with the object of evolving a scheme by which 
equal pay might be introduced on an agreed basis in the non- 
industrial civil service. If an agreement were reached, he 
would hope it might be possible to implement it within the 
present financial year. On the staff side a period of five or 
six years has been put forward as reasonable for full implemen- 
tation. The Royal Commission on Equal Pay made it clear 
in 1946 that a change to equal pay will create a conflict of 
equities among professional workers. The achievement of 
equality between the sexes must not be allowed to create a 
privileged position for the unmarried of either sex, and the 
recent Report of the Millard Tucker Committee has made 
apparent the urgency of revising the income tax bases of 
assessment where there is a family. 
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IMPROVEMENT GRANTS AND TITLE 


THE Housing Act, 1949, contains provision enabling local 
authorities to make grants towards expenses incurred in the 
improvement of houses. This power has not been used 
very frequently, but the Minister of Housing and Local 
Government has recently endeavoured to remove certain 
restrictions, and so it may be that more such grants will be 
made in the next few years. It is sufficient for our present 
purpose to note that the local authority may make a grant 
10t exceeding one-half of the cost of improvements to a 
There are certain limits on the expenditure 


dwelling-house. 
for instance the expenditure 


which may rank for grant ; 
must not be less than £100 on any one house, and not normally 
more than £800 per house. 

Before approving an application the local authority must 
satisfy themselves that the applicant has an interest in fee 
simple absolute in possession or a term of years absolute of 
which a period of not less than thirty years is unexpired 
Housing Act, 1949, s. 20 (3) (a)). It appears to be generally 
accepted that the local authority must investigate title 
before making a grant in order to ensure that this condition 
is fulfilled (see Annual Report of the Council of The Law 
Society for 1952-53). On the other hand, there is no necessity 
for any formal document charging the land. The local 
authority will no doubt obtain a receipt from the person to 
whom the grant is made for record purposes, but their remedies 
are dependent on certain statutory conditions which are 
registered in the register of local land charges. Conse- 
quently, it is not thought that an applicant will normally 
employ a solicitor to deduce title. 

After the making of a grant, certain conditions must be 
observed for a period of twenty years. The most important 
ones are: rst, that the house must not be used for purposes 
other than those of a private dwelling-house except with the 
consent of the local authority, and secondly, if the house is 
not occupied by the applicant or a member of his family or 
a person to whom his interest has been devised, it must be 
let or kept available for letting at a rent not exceeding the 
rent fixed by the local authority at the time of making the 
grant. It will be noted that this last-mentioned condition 
has important conveyancing implications. It means that the 
house cannot be sold with vacant possession to a person who 
requires it for his own occupation. It may be possible for 
a person to purchase and then let the house at the specified 
rent to a relative, even his wife, but there might be doubt as 
to whether there was a genuine letting, and it is not likely 
that a purchaser will pay as much for a house subject to these 
conditions as he would if he could obtain an unincumbered 
fee simple estate with vacant possession. 


Effect on Mortgages 

It seems that mortgagees, particularly building societies, 
may be seriously prejudiced by the making of a grant. The 
local authority will no doubt learn of the existence of a 
mortgage when investigating title, but they are not obliged 
to obtain the consent of the mortgagee to the making of a 
grant or even to inform him of the proposal. - Nevertheless, 
the statutory conditions apply as soon as the grant is made 
and registered. They require, for example, that a mortgagee 
who takes possession must make the house available for 
letting. Presumably there would be no objection to the 
sale of the house by the mortgagee under his statutory 
powers, but the purchaser would take subject to the conditions 
contained in the Housing Act, 1949, and so might well offer 
a much lower price than could be obtained on sale with vacant 


Further, if the mortgagee did not make the hous 
available for letting within a reasonable time, the local 
authority would be able to obtain an injunction in the county 
court requiring him to do so (1949 Act, s. 23 (4)) or to recover 
ownel 


possession. 


from the mortgagee (who, if in possession, is an 
s. 36 (1)) a proportion of the grant dependent on the extent 
to which the twenty-year period remains unexpired. 

We understand that some grants have already been made 
without the knowledge of mortgagees. <A possible course of 
action is to require a mortgagor to covenant not to apply for 
a grant except with the consent of the mortgagee. The 
disadvantage is that any remedy of the mortgagee on breach 
of this covenant valuable as the statutory 
conditions will already apply. On the other hand, if tl 
covenant is remembered by the mortgagor, he may, in 
pursuance of it, advise the mortgagee of a proposed grant or 
the local authority may warn the mortgagee. In either cas 
a possible alternative is a further advance by the mortgagee 
to enable the improvements to be carried out, although this 


may not be 
1¢ 


may not be as advantageous to the mortgagor as a grant. 


Title to Houses 

It is thought that the effect of the imposition of such 
conditions has not been widely appreciated. In the first 
place it is obvious that the owner of a house in respect of 
which a grant has been made should make any contract of sale 
subject to the statutory conditions ; they undoubtedly prevent 
him from giving a good title under an open contract. It is 
true that, if the local authority agree, the owner may repay 
the part of the grant which is proportionate to the extent 
to which the twenty-year period during which conditions 
are required to be observed remains unexpired (Housing Act, 
1949, ss. 24 (1), 23 (2)). On the making of such a payment, 
observance of the conditions ceases to be requisite, but as 
the local authority are not bound to accept repayment this 
does not appear to enable the vendor to deduce a good title. 


The result is that a vendor who has obtained a grant is in 
a position very similar to that of a person holding subject to 
restrictive covenants. If a prospective purchaser makes a 
local search before contract, he will find the existence of the 
statutory conditions and will then be able’ to decide whether 
or not to buy subject to them. On the other hand, if he does 
not search, but discovers after contract that there has been 
an improvement grant, some difficulty and argument can be 
anticipated. On the reasoning of Eve, J., in Re Foxsey and 
Hollebone’s Contract |1927\ 2 Ch. 379, the registration would 
give deemed notice of the conditions to the prospective 
purchaser, and accordingly he would not be able to call on 
the vendor to remove those incumbrances, which must be 
regarded as irremovable. Perhaps we should note that the 
dicta of Eve, J., in this case have recently been very cogently 
criticised by Mr. H. W. R. Wade in the Cambridge Law Journal, 
April, 1954, p. 89 et seg., but for the present solicitors acting 
for prospective purchasers will probably be obliged to assume 
that the reasoning of Eve, J., is correct. On that basis the 
possible existence of conditions following an improvement 
grant provides an additional reason for a local search before 
contract, as a purchaser who fails to search may be obliged 
to take subject to the conditions. On the other hand, one 
cannot say with certainty that a vendor who has failed to 
disclose the existence of the statutory conditions will be 
able to call on the purchaser to accept his title without 
repaying the appropriate proportion of the grant with the 


consent of the local authority. For these reasons it is 
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suggested that to be safe a vendor should express a contract 
of sale as being subject to the statutory conditions, and it 
would be wise to state the amount of the approved expense, 
the amount of the grant made thereon and the 
rent fixed by the local authority. 


maximum 


Before leaving this subject it may be advisable to note the 
effect of certain standard conditions of sale. If a contract 
1S subject to The Law Society’s Conditions of Sale 1953, then 
the rule in Condition 20 (1) is that the vendor must indemnify 
the purchaser against liability in respect of money payable 
for the purpose of satisfying any local land charge registered 
before the contract. It would however, that this 
condition is not relevant, as repayment of a proportion of 
the grant can be made only with the consent of the local 
authority and, therefore, there cannot be said to be a liability 
for the purpose of satisfying the charge. Similarly, in the 
normal case there is nothing in Condition 20 (3) 


seem, 


(which 
enables the purchaser to rescind if certain adverse interests 
are discovered after contract) to assist a purchaser of a house 
in respect of which a grant has been made. On the other 
hand, if, in place of Condition 20 (3), the new procedure in 
Condition 21 designed to avoid searches before contract is 
adopted, the purchaser will have an express right of rescission. 
The reason is that one of the matters giving rise to such right 
is the existence of an entry in the local land charges register 
(with 
where an improvement grant has been made, thes« 


certain immaterial exceptions). Thus, in the case 
conditions 
of sale operate as was generally intended; that is, search 
made before 


incorporated in the contract. 


should be contract unless Condition 21 is 


A Conveyancer’s Diary 
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rhe position is similar if the 16th edition of the National 
Conditions of Sale are adopted, provided the Special Conditions 
incorporate General Condition 13 designed to avoid searchies 
‘contract. The purchaser will be able to rescind unless 
persuades the local authority to 
proportionate repayment and makes that repayment. 


befor 
the vendor accept a 


[here is no doubt but that modern statutory provisions 
are complicating the procedure of making title to land. Th 
policy of the Legislature appears to be to bring into effect a 
housing policy in what they consider to be a practical manner. 
Matters of title to land do not appear to be considered, and 
it is left to the conveyancer to meet any problems that ar 
althoug! 
the number of matters to which attention needs to be directed 
in deducing or investigating title grows correspondingly. It 


In most cases this seems to be reasonably possible, 


might be suggested, however, that the requirement that the 
house should be let or kept available for letting should not 
being of the freehold or 


leaschold interest in respect of which the grant was mad 


be imposed if the owner for the time 


The restriction in s. 23 (1) to occupation by the 
applicant for the grant, or a member of his family or his 


Or cuple S i. 


devisee, seems unreasonably narrow. For instance, it appears 
that a person entitled on intestacy is in a worse position than 
a devisee. Some amendments to the relevant sections of thy 
1949 Act are proposed to be made by the Housing Repairs 
and Kents Bill (although they do not affect the presen 
it would appear advisable to make more drast i 

Improvement grants may well meet a necd 


discussion 

amendments. 
in the 
on freedom of disposition seem unfortunate. 


raising of housing standards, but artificial restrictions 


I. Seo ® 


TENANCIES BY ESTOPPEL AGAINST MORTGAGORS—II 


THE facts in Church of England Building Society v. Piskor 
1954) 2 W.L.R. 952; p. 316, ante, were very similar to those 
in the cases to which I referred in my article on this subject 
last week, and particularly to those in Woolwich Equitable 
Building Society v. Marshall 1952) Ch. 1. The important 
features of the case were, first, that the assignment of the 
premises (which were leasehold) by the vendors to the mort- 
gagors was immediately followed by the execution by the 
mortgagors of a legal charge in favour of the plaintiff society, 
and secondly, that the premises were described in the charge 
as being then vested in the mortgagors free from incumbrances 
for the unexpired residue of the term for which they were 
held. As to the first of these features of the case, unlike the 
position in the other similar cases, there was a good deal of 
evidence addressed to the circumstances in which the assign 
ment and the charge were executed, and from this it was 
clear that the amount advanced by the plaintiff society on 
the security of the charge was paid direct to the vendors 
without passing through the hands of the mortgagors. This 
was what Harman, J., had surmised to have happened in 
Coventry Permanent Economic Building Society v. Jones 
1951) 1 All E.R. 901. Viewed in a certain light, therefore, 
there was no doubt that the two conveyancing operations 
of assignment and charge were one transaction. As to the 
statement in the description of the premises in the charge 
that they were vested in the mortgagors free from incum 
brances, this did not, as in Marshall’s case, take the form of a 
recital, but nothing turned on this. 


The mortgagors having obtained possession of the premises 
before the date on which the assignment and charge were 


executed, and having also before that date granted tenancies 
of parts of the premises, the question was whether the plaintiff 
society could obtain possession cf the premises free from thes 
tenancies —that is to say, whether the society’s legal titl 
as chargee was paramount to the interests of the tenants. 
This question really depended on the answer to the furthet 
question whether the decision of Harman, J., in Jones’s cast 
was correct. 

The Court of Appeal refused to follow that decision, and 
in effect reversed it. Sir Raymond Evershed, M.R., expressed 
the view that that decision could be distinguished from that 
before the court on the facts, on the ground that in Jones 
inferred that the tenants (who were thie 
as in all these cases, to an action fot 


case it could be 
effective defendants, 
possession by the mortgagee) had been parties to a repr 
sentation made by the mortgagor to the mortgagee to thi 
effect that vacant possession was being obtained of the whol 
of the premises, whereas in fact the tenants were in occupation 
of part of it under an agreement made antecedently to th 
mortgage. On this footing it could be said that, the tenants 
occupation in that case being in fraud of the mortgagee, thu 
tenants could not be heard to plead their own fraud. But 
the point on which the case before the Court of Appeal was 
decided was a much broader one, namely, whether, despit: 
the fact that the charge was executed immediately after th 


wo 


assignment, there was a moment of time between the t\ 
operations during which the legal estate was vested in th 
mortgagors, unincumbered by the charge and by the provision 
which it contained excluding the mortgagors’ statutor) 


powers of leasing, and during which, consequently, the tenants 
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acquired legal estates by estoppel taking effect prior to the 
charge. This question the Court of Appeal unanimously 
answered in the affirmative. 

rhe grounds of this decision may be less important than 
the decision itself, but they are not without interest, because 
they seem to be so well founded in logic that, even if an appeal 
tu the House of Lords is prosecuted, it is difficult to see how 
a different conclusion can be ultimately reached. Mortgagees 
find the present decision inconvenient should not, 
therefore, build too many hopes on the possibility of its 
being reversed. The basis of the argument, founded largely 
on Jones’s case, which was put forward on behalf of the 
plaintiff society was that the transaction of the assignment 
to the mortgagors and the charge by the mortgagors was 
one transaction if (as had happened in the circumstances 
of the case) the instruments of assignment and charge were 
executed at the same time. This theory had a prima facie 
appeal, in the view of the Court of Appeal, but on analysis 
it did not reflect the legal effect of what took place. The 
mortgage of the purchased property cannot have any operation 
in law (whatever rights it may give rise to in equity, or by 
estoppel) unless and until the purchaser is in a position to 
vest a legal term in the property, as security, in the mortgagee, 
and he is not and cannot be in a position to do that until he 
himself has acquired from the vendor the legal estate out of 
which the mortgage term is capable of being created. From 
this it follows that the execution and delivery of the con- 
veyance (if the property is freehold) or of the assignment (if 
it is leasehold) by the vendor to the purchaser must of 
necessity constitute an essential preliminary to the vesting 
in the mortgagee of a subsidiary interest in the property. In 
Piskor’s case, as also in Marshall’s case, this was shown to 
have been expressly recognised by the mortgagee by the fact 
that a statement to this effect was included in the mortgage 
or charge self, either in the description of the property or 
in a recital, and, having included or agreed to the inclusion 
of such a statement, the mortgagee could not very well 
complain if it was taken as true. But even without that 
element the legal estate should be regarded as having vested 
in the purchaser before the execution of the charge, since, 
unless this sequence of events is observed, the charge would 
be wholly ineffective to achieve its immediate purpose. 

Certain consequences flow from this decision. First, on 
tliis reasoning it is now irrelevant in cases like this whether 
the land is registered or not: if it is registered, the tenant 
whose tenancy has been fed by estoppel, who is the person 
usually concerned to oppose proceedings for possession by 
the mortgagee, can rely on s. 70 (1) of the Land Registration 
Act, 1925, as an additional support for his position, but the 
general principle of Piskor’s case will cover his case and 
that will be his principal protection. Secondly, the inclusion 
or not of a recital or other statement in the mortgage or 
charge that the property is vested for a legal estate in the 
mortgagor is equally irrelevant ; the fact of the vesting of 
the legal estate, which is essential to the validity of the 
subsequent mortgage, is the thing to look to, independently 
of its being expressly recognised or not in the instrument of 


who 
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mortgage by the mortgagee. Thirdly, it was suggested | 
Harman, J., in Joves’s case, when he concluded that in casi 
such as this the conveyance or assignment and the mortga 
or charge form one transaction, that no legal estate would 
pass to the purchaser-mortgagor until the receipt by the 
vendor of the purchase money, or the balance of it, which in 
such a case would normally be paid direct to him by the 
mortgagee. In Piskor’s case the Master of the Rolls doubted 
this, and it would seem that the question would depend 
not on an absolute rule but on intention: the vendor could, 
for example, execute the conveyance or assignment in escrow 
and hand it to his solicitor for delivery on his behalf on pay 
ment of the purchase money or the balance remaining to | 
paid, and if that were done no legal estate would pass to tli 
purchaser-mortgagor until the payment. But what 
the precise position in this respect in any given case may 
Piskor’s case shows it to be irrelevant, for the purchaser 
mortgagor must have a legal estate before he can charge it 
and once he has it the damage (from the mortgagee’s point 
of view in these cases) is done. Finally, there is no difference 
for any practical purpose in cases of this kind between a 
mortgage by demise and a mortgage by way of legal charg: 
in fact, in Piskor’s case, the charge was of the latter kind. 
Unless this decision is eventually 
there is a logic about the analysis of the conveyancing position 


upset on app ul and 


of purchaser-mortgagor on the one hand and mortgage: 
the other in it which makes this unlikely it is now quit 
clear that the only way in which a mortgagee can protect 


himself against the consequences of the creation by the mor! 
gagor before the mortgage of unauthorised tenancies which 
after the mortgage will bind him and affect his security 


is by inspection of the premises. The exclusion of the statu 
tory power of leasing from the mortgage attords protection 
so far as tenancies created after the mortgage are concerned, 
but not An may wher 

as in Jones’s case, the mortgage has been obtained on t! 

false pretence that there are no subsisting tenancies and th 
tenants are parlicipes criminis, as it were, in the fraud, and 
it is possible, although by no means certain, that in such a 


VYahice OI 


otherwise. occasional case occul 


the principle of Piskor’s Case would not apply if conv: 
assignment and mortgage or charge are executed at the sam 
time ; but it would be an unwise mortgagee who would rel 
on that. Apart from anything else, the inquiry for a mortga 


and any representation about vacant possession may often 
be made well in advance of the purchase, when a representa 
tion that no part of the premises is let or subject to am rt 
of agreement for letting may be true. The only real pro 
tection, it must be repeated, from the possibility of the prem 

being subjected to tenancies which, as a result of the Kent 
Acts, may well diminish the value of the security i the mort 


gagee’s hands to an amount below that of the advan 
is a rigorous inspection of the premises immediately before t! 
execution of the mortgage. It should be a practice so to 
advise mortgagees whenever the premises consist of a dwellin 
house or similar accommodation ; the consequences of failur 
to carry out an inspection, which may be serious, will ther 
on the mortgagee’s own head. 

‘AB 





PRACTICE NOTE 


ANCILLARY RELIEF : 


APPLICATION OUT OF TIME 


21st May, 1954 


In future, applications under Matrimonial Causes Rule 44 (1) 
lor leave to apply for ancillary relief out of time may be made 
to a registrar ex parte on affidavit. Thereupon the registrar 
will decide whether to give leave forthwith or to require a summons 


to be issued and served on the respondent, the summon 
returnable before a registrar or a judge as he may di 
B. LonG, Senior Registrar, 


London, W.C.2. Principal Probate Kes 
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FITNESS FOR HUMAN HABITATION 


litNeEss for human habitation has, as far as I know, never 
been the standard required by any express covenant to repair, 
or by any implied by the common law; indeed, Cruse v. 
Mount 1933) Ch. 278 negatived the proposition that he 
who lets a residential flat thereby guarantees its fitness for 
habitation. But from its earliest days housing legislation 
las imposed obligations on landlords of low rental residential 
property to see that the demised premises shall be, and shall 
remain, “‘ in all respects reasonably fit for human habitation ”’ ; 
and it was first held in Walker v. Hobbs & Co. (1889), 23 
.13.). 458, that, as Lord Coleridge, C.J., put it, the reasonable 
interpretation of the then Act (the Housing of the Working 
Classes Act, 1885) was that it imported a promise by the 
landlord to the tenant upon which the tenant could sue. 
This, of course, made the subject important to those concerned 
with the law of landlord and tenant ; importance was added 
by the use of the expression in the provisions for suspending 
the old 25 per cent. increase of rent of controlled property 
in the Increase of Rent, etc., Restrictions Act, 1920, s. 2 (2). 
Kut when it came to the question of what exactly was meant 
by “fitness for human habitation,’’ no definition was 
attempted (those interested may like to know that the 
Ministry of Health published a manual in 1919 and issued a 
“ Report of the Standards of Fitness for Habitation Sub- 
committee of the Central Housing Advisory Committee’’ in 
1946, but the conclusions would not bind the courts) ; hence 
the proposal contained (now) in cl. 9 of the Housing Repairs 
and Kents Bill, while it does not actually amount to an attempt 
to define the standard of fitness, is calculated to reduce the 
scope for argument considerably. The idea is that a house 
is not to be found unfit unless one or more of a specified 
number of defects (eight in all) makes or make it not reasonably 
suitable for occupation, and this will enable practitioners to 
concentrate on the matters in question if and when the Bill 
becomes law. 

lhat there has been scope for argument was most forcibly 
demonstrated by obiter dicta in the judgments of Atkin and 
Lawrence, L.JJ., in Morgan v. Liverpool Corporation 1927) 
2 K.B. 131 (C.A.), which actually decided that a landlord’s 
liability under the imported obligation was conditional on 
knowledge of the defect, whether that defect be patent or 
latent. But what had happened was that the breaking of a 
window-sash had caused a window to fall and crush the hands 
of the plaintiff tenant who was opening that window ; and 
the two lords justices mentioned disagreed violently on the 
question whether such a defect could render a house not in all 
respects reasonably fit for human habitation, the standard 
required by the Housing Act, 1925, s. 1, then in force. 
Lawrence, L.J., may fairly be said to have treated the 
affirmative proposition with scorn. ‘‘I desire, however, to 
express my emphatic opinion that the defective condition 
of the cords of the window in question did not render the 
house in any respect unfit for human habitation within the 
ordinary acceptation of that expression.’’ It might be less 
comfortable, but “ to say that therefore the house was in some 
respects unfit for human habitation is somewhat fantastic.”’ 
Atkin, L.J.’s reasoning was that “when you take into 
consideration the class of house and the people with whom 
you are dealing and the particular circumstances of the case, 
you may be forced to a different conclusion.’ And “if a 


man is the owner of a house which has many rooms and many 
windows, it may very well be that the fact that one window 
will not open easily, or open at all, would be far from making 


that house in any respect unfit for human habitation. But 
when you are dealing with a working-class house with two 
bedrooms occupied in the ordinary way in which an industrial 
dwelling may be occupied, that is to say, by a man and his 
wife and two children, it appears to me that the question 
whether or not the only window in one bedroom is capable 
of being opened with reasonable facility, and if not opened 
will have to remain shut, has a bearing upon the question 
whether that room is reasonably fit for human habitation.”’ 
It was this view that prevailed when a similar issue became 
decisive in Summers v. Salford Corporation (1943) A.C, 283, 
the defendant landlords having been found to have had 
notice of the jamming of a window in one of the two bedrooms 
of the house concerned. And the matters set out in the claus: 
of the Bill to which I have referred include repair and 
ventilation. 

It may, perhaps, be doubted whether the distinction 
drawn by a Divisional Court between the unfitness for human 
habitation standard and that of good and tenantable repair 
in Jones v. Geen (1925) 1 K.B. 659 is still or will remain 
valid, though it cannot be gainsaid that Salter, J.’s 
reasoning was cogent. The action was to recover increases 
of rent which the defendants had purported to impose by 
virtue of the Increase of Rent, etc., Restrictions Act, 1920, 
s. 2 (1) (d), the full 25 per cent. increase having been demanded 
and paid. The plaintiff held under a written agreement 
unusual in the case of such property, the rent being {2 16s. 8d. 
per month—and in it he had agreed to keep and leave the said 
premises and fixtures in good and tenantable repair, state 
and condition (fair wear and tear only excepted) ; having 
realised this, it occurred to him that the landlords were not 
responsible for repairs, or at all events for the whole of them, 
and that he had paid illegal increases. Whereupon it occurred 
to them that, the premises being within the scope of the 
Housing of the Working Classes Act, 1909, s. 15, which 
implied an undertaking that the house should, during the 
holding, be kept by the landlord in all respects reasonably fit 
for human habitation, the tenant’s agreement was void. 
The learned judge came to the conclusion that there was a 
marked difference between the states of repair required by 
the two enactments, which were aimed at very different 
evils. The housing legislation was directed against slums, 
overcrowding, etc.; and the standard was “ naturally fot 
these purposes a humble standard. It is only required that 
the place must be decently fit for human beings to live in. 
On the other hand, I think that the standard of repair which 
is implied by such words as ‘ keeping premises in good and 
tenantable repair, state and condition, fair wear and tear 
only excepted ’ is something very much higher than to make 
them decently habitable by human beings.”’ The decision 
was then that the tenant’s undertaking was void pro tanto, 
the case being remitted to the county court to determine 
what would be a fair and reasonable increase to be allowed to 
the landlord in respect of those repairs for which he was 
responsible to the tenant. It is, perhaps, a pity that the 
court’s attention was not drawn to Belcher v. M’Intosh 
(1839), 2 M. & Rob. 186, in which Alderson, B., directed a 
jury that “habitable repair’’ was indistinguishable from 
‘“ tenantable repair.” 

It will be observed that no definition of fitness was 
attempted in that judgment—not, of course, that such was 
called for—and that the descriptive adjective and adverb 
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‘humble ’’ and “ decently ’’ are relative terms. And recalling 
Atkin, L.J.’s references to the class of house and particular 
ircumstances of the case in Morgan v. Liverpool Corporation, 
themselves reminiscent of the Spitalfields-Grosvenor Square 
contrast in Lord Esher, M.R.’s judgment in Proudfoot v. 
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Hart (1890), 25 Q.B.D. 42 (C.A.), it is pertinent to observe 
that the standard of fitness for human habitation may vary 
from time to time and from place to place. For the benefit 
of those who may doubt this, I conclude with the observation 
that it is but a minority of the human race that uses beds. 


k. B. 


HERE AND THERE 


TWO MEN IN ONE 

THe peculiar charm and fascination of the byway lies, I 
think, in the fact that at every twist and turn it bears the 
direct impress of the human personality, while the highways 
of any great centralised civilisation are the mere impersonal 
products of remote control by an overriding governing 
intelligence concerned only with the intellectual abstractions 
of the ideal connecting link between two points, so that, 
provided a solution is found for the problem of the gentleman 
in Birmingham who is in a great hurry to get to Bournemouth, 
it matters not whether the village green of Lower Bagwash is 
bisected for the purposes of the shortest and sharpest cut 
or whether the village pond is still available for duck breeding. 
The byway, of course, adapts its meanderings to the eminently 
sensible purposes of the people who, after all, live beside the 
green and the pond. In much the same way the byways of 
a man’s life have a far more revealing interest than its 
highways. His profession may be imposed on him by his 
parents, or even his remoter ancestors, by the immediate 
compulsion of earning a living, by the accident of some 
superficial dexterity or aptitude; in any event, it almost 
invariably becomes a matter of mechanical and unregarded 
instinct and routine. So too his conventional recreations 
may be a mere matter of social or professional necessity. 
But his hobhies reflect that riotous interior life which is the 
only thing worth knowing about him, the chdice of the 
soul freely exercised. In the discovery of that choice in 
others, you may realise that your investments are being 
handled by a craftsman shoemaker heavily disguised as a 
stockbroker, that your legal affairs are in the hands of a 
navigator of genius not easily recognisable in the habiliments 
of a steady solicitor, or that a gardener, whose heart is in his 
cabbages, is keeping a conscientious but unimpassioned eye 
on the vagaries of your liver. And, since human life in all 
its phases has an organic unity, it is indeed well for you if 
you are not being served by a mere technician, with all the 
blinkered narrowness of the mere technician, but by a man 
who can infuse into his technicalities all the strength he has 
imbibed from salt sea water or the rhythm of the seasons or 
his creative contacts with leather and nails and thread. 


NOTHING WASTED 
Now, legal practice, touching, as it does, life and death at 
every point, harnesses this energy generated outside itself 
far more obviously than any other callings or vocations. 
Whoever may carry on his work in the atmosphere of the 
cloister, the barrister and the solicitor cannot. The more 
they know of this world and the next the better qualified 
they are to serve their clients. No knowledge comes amiss 
the most casual glance at the law reports demonstrates it), 
from bookmaking to the contemplative life of the Carmelites. 


remembered by inveterate readers of the famous trials of the 
past, may or may not have been the transcendent criminal 
advocate that the journalists liked to think, but it was an 
early enthusiasm for firearms that gave him an enormous 
initial advantage when shooting affrays were on the programme 
at the Old Bailey. Wedded to his exuberant theatricality, 
this special knowledge brought him the status of a star turn. 
It was he who once in a dramatic demonstration pointed an 
exhibited revolver at the judge. (The occasion was the great 
case of Madame Fahmy.) Then the thought suddenly struck 
him: ‘‘ Suppose a cartridge were still left in the magazine and | 
were to pull the trigger and it were to kill the judge! What a 
scene.’ But, after all, he reflected later, he would have 
had a perfectly good defence in saying that the same thing 
had happened to him that had happened to his client and 
they would both have got off. I have heard rumours from 
the Western Circuit that not long ago, when a well-known 
judge was sitting at Winchester as a divorce commissioner, 
counsel caused a very considerable sensation in court by 
accidentally letting off a revolver, an exhibit in a cruelty 
case. One would dearly like to have a fuller picture of the 
episode. 
THE SHILLINGSTONE DEMONSTRATION 
IT is a great pity that in the Chancery atmosphere of 
settlements, conveyances and infants’ property there is but 
little scope for an expert knowledge of ancient firearms, 
such as is possessed by Sir Andrew Clark, and that so far 
he has only had opportunity to exercise it apart from his 
duties as an advocate. It seems that recently, during an 
interval in the hearing of the Crichel Downs inquiry, his 
dexterity with seventeenth century pistols provided Sir Thomas 
Salt, the High Sheriff of Dorset, with a new heirloom at 
Shillingstone House. Sir Andrew was a guest at a dinner party 
there and, the talk turning on ancient pistols of which there 
was a collection in the house, he undertook to fire an eighteenth 
century specimen from the other side of the room and blow 
out the flame of a candle on the dinner table with the blast. 
Encouraged by this success, he then undertook to-put a 
wax bullet through a two-inch board, from a long-barrelled 
seventeenth century flintlock, but as there was no board 
available it was agreed that he should shoot at the dining-room 
door. The pistol was charged with black powder ; newspaper 
was rammed in for wads ; the bullet made from a candle was 
rammed home; the guests took cover; the marksman took 
aim. There was a flash, a cloud of smoke, a rending explosion 
and then a deep musical boom. The bullet had gone straight 
through the door and hit the gong in the hall. The neat hole 
in the door will never be repaired. With his penknife the 
owner of the house engraved a record of the event beside it 
on the panel. One would like to imagine a case in the 
Chancery Division likely to give occasion for a_ similar 
demonstration. 
RICHARD ROE, 





Poor Marshall Hall, ‘the great defender,’’ who is. still 
Mr. A. A. Bovucuier, assistant solicitor to Bootle County 


Borough Council, has been appointed to a similar post with 
Hampstead Borough Council. 


Mr. JoHN NOEL MartTIN, senior solicitor to Derbyshire County 
Council since 1951, has been appointed Deputy Town Clerk of 
Southampton. 
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OBITUARY 


Sirk WILLIAM F. ASCROFT 


Sir William Fawell Ascroft, retired solicitor, of Preston, died 
on 7th May, aged 77. His extensive record of public service 
included his chairmanship of the Lancashire branch of the Council 
for the Preservation of Rural England since its inception, and 
for over thirty years membership of the board of management of 
the Preston and County of Lancashire Royal Infirmary, of which 
he was chairman for ten years. His official activities included the 
vice-chairmanship of the Standing Joint Committee of Lancashire 
and the office of General Commissioner of Income Tax. He was 
admitted in 1901 and was knighted in 1939. 


Mr. W. H. BARNES 


Mr. William Henry Barnes, solicitor, of London, E.C.2, and 
Thornton Heath, died recently, aged 68. He was admitted in 
1927. 


Mr. J. G. CHAMBERS 


Mr. John Geoffrey Chambers, solicitor, of Sheffield, died 
on 9th May, aged 76. Admitted in 1904, he was president 
of the Sheffield Incorporated Law Society in 1947. 


Mr. H. W. CHANDLER 


Mr. Hugh Wills Chandler, retired solicitor, of Basingstoke 
and Fleet, died on 8th May, aged 90. He was a past president 
of the Hampshire Incorporated Law Society. He was clerk to 
the Basingstoke Borough Magistrates, an office held before him 
by his uncle and his grandfather, and retired from this post in 
October, 1947, after 44 years’ service. From 1897 to 1932 
he was Clerk to the Basingstoke R.D.C., and was Clerk to the 
Basingstoke Guardians Committee from 1896 to 1935. He 
was appointed an honorary member of the Council of the 
N.S.P.C.C. in June, 1930. He was admitted in 1885. 


Mr. D. T. GRIFFITHS 
Mr. David Thomas Griffiths, O.B.E., solicitor, of Harrow, and 
town clerk of Southwark since 1930, died on 25th April, aged 64. 
He was president of the Association of Metropolitan Town Clerks 
in 1940. He was admitted in 1916. 


Mr. A. A. HALL 


Anderson Hall, solicitor, of Malton, 
He was admitted in 1907. 


Mr. Arthur died on 


10th May, aged 69 


Mr. E. H. HASSELWOOD 


Mr. Ernest Hayes Hasselwood, solicitor, of Bedford Row, 


Mr. V. HAWORTH 


Mr. Vernon Haworth, solicitor, of Ashton-under-Lyne 
on 13th May, aged 46. He was admitted in 1931. 


died 


Mr. T. JOHN 


Mr. Thomas John, solicitor, of Penarth, Glamorgan, and Cardiff 
died on 20th May. He was admitted in 1905. 


Mr. A. E. W. MARSHALL 

Mr. Arthur Edward Willoughby 

formerly chairman of the Westminster 
Medicine, died recently, aged 84. 


solicitor and 
School of 


Marshall, 
Hospital 


Mr. E. J. SLEE 
Mr. Ernest John Slee, solicitor, of Barnstaple and Braunton, 
died recently, aged 72. He was a member of Braunton Parish 
Council for about thirty years, including eighteen years as 
chairman. He was admitted in 1908. 


Mr. E. P. SMYTH 


Mr. Edward Percy Smyth, solicitor, of Melton Mowbray, 
died on 29th April, aged 75. He was a past president of the 
Leicester Law Society and was formerly clerk to the Asfordby 
Parish Council. He was admitted in 1901. 


Mr. S. R. STRINGER 


Mr. Stanley Rudwick Stringer, retired solicitor, of Park Lane 
W.1, died on 25th April, aged 83. He was admitted in 1906 


Mr. R. A. WHEATLEY 
Mr. Robert Albert Wheatley, retired solicitor, of Milford, 
died on 6th May, aged 81. He was High Sheriff of Pembroke- 
shire in 1940, and Clerk of the Peace and Clerk of the 
Pembrokeshire County Council from 1912 to 1939. He was 
admitted in 1897. 


Mr. G. A. WRIGHT 
Mr. George Arthur Wright, managing clerk to Messrs. John 
Ormond & Co., solicitors, of Ilkeston, and a former Mayor of 
Ilkeston, died recently, aged 54. 


Mr. S. B. WRIGHT 


Mr. Sam Bodily Wright, solicitor, of Leicester, died on 
14th May. He had been a member of the committee of the 
Leicester Law Society and up to the time of his retirement a 
few years ago he had been Deputy Clerk of the Peace for 
Leicester. He was admitted in 1924. 


REVIEWS 


W.C.1, Wandsworth, S.W.18, and Balham, S.W.12, died on 
9th May. He was admitted in 1923. 
The English Legal System. Third Fdition. By G. R. \¥ 


Barrister-at-Law, and 
Butterworth & Co 


of Lincoln’s Inn, 
) 1954. London : 
41 7s. 6d. net. 
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RADCLIFFE, 
GEOFFREY 
(Publishers), Ltd. 
Since 1937, this attractive account of the history and existing 
organisation of our courts and legal institutions has been available 
for the guidance of students, and for the delectation of the 
interested reader who wishes for a survey of the subject sufficiently 
detailed to bring it to life, yet broad enough to enable its outlines 
and trends to be grasped. This new edition is said to be prompted 
by recent changes in criminal procedure, by the extended facilities 
for legal aid and the reports of the Evershed Committee. As 
this summary of revisions suggests, the emphasis of the book 
is on the litigious side of English law. One could wish that the 
student had been given a picture balanced by a glimpse, at least, 
of the wider tracts of the legal landscape, so that he could realise 
that it is possible, and not uncommon, for a man to practise 
usefully the profession of the law in either of its branches and 
not go near a court for months at a time—perhaps years. It 
could be inferred from a passage on p. 383 that that is a species of 
peaceful seclusion reserved for conveyancing counsel, but the 


articled clerk will soon learn otherwise. A _ solicitor’s general 


practice is often very little concerned with court work, though 
we would not suggest that it was peaceful. 


By Ropert McKown 
£1 is. net. 


Comprehensive Guide to Factory Law. 
1954. London: Chantry Publications, Ltd. 


The scope of this book is far wider than is implied in the title 
There is, for example, a chapter on the loading and unloading o! 
ships and barges. Another chapter deals exclusively with 
building operations. The purpose of the author is to provide 
a guide to the legal requirements respecting safety precautions, 
welfare facilities, hours of work, etc., laid down in the Factories 
Act, the Public Health Acts, the Petroleum Acts and other 
relevant legislation. The work is primarily intended for factory 
occupiers, and there is no Table of Cases or Table of Statutes 
The name of every case quoted, however, is followed by the year 
of its decision in brackets. Any case can thus easily be traced 
in the law reports. The author was formerly on the staff of 
the Royal Society for the Prevention of Accidents, for whom he 
edited the British Journal of Industrial Safety and the Industria! 
Accident Prevention Bulletin. This well produced volume is the 
produce of expert knowledge, and it fills a gap hitherto existing in 
legal literature. 
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NOTES OF CASES 


The Notes of Cases in this issue ave published by arrangement with the Incorporated Council of Law Reporting, and full reports 


will be found in the Weekly Law Reports. 
JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 
LIMITATION: TWO ACTIONS AS ONE PROCEEDING : 
WHETHER SECOND ACTION TIME-BARRED 
Olivier and Others v. Coleiro 
Lord Porter, Lord Oaksey and Lord Keith of Avonholm 
11th May, 1954 

\ppeal from the Court of Appeal of Malta. 

On 25th May, 1950, the Governor of Malta issued a proclamation 
that the Minister of Finance had given notice of a Bill to increase 
the import duty on wine. Thereupon and pursuant to the 
Revenue (Safeguard) Act, 1928, of Malta, the Collector of 
Customs immediately began to levy the increased duty. The 
Kkevenue (Safeguard) Act provided that if such a Bill was not 
passed into law within four months of the first sitting of the 
legislative Assembly after notice of the Bill had been so given 
any sums collected and held on deposit should be refunded to 
the depositor. The respondent, John Coleiro, on behalf of the 
firm of Coleiro Brothers, Ltd., importers of wine, following on 
the proclamation paid the increased duties to an amount of 
(15,201 for a period from 25th May to 24th September, 1950 
rhe requisite four months having passed without the Bill being 
passed into law, the respondent accordingly issued a writ on 
14th October, 1950, against the appropriate officials representing 
the Government of Malta claiming repayment of the 415,201, 
vith interest. 

Two days later, on 16th October, 1950, the Customs Duty 
\ppropriation) Act, 1950, was passed, appropriating to the 
government all customs duties levied between 25th May and 
24th September, 1950, and enacting that that provision should 
have effect notwithstanding any claim or judicial proceedings 
made or begun before the commencement of that Act. Accord- 
ingly, the defendants to the plaintiff’s action took the plea, 
niey alia, that the action was barred by the Act of 1950, and in 
reply to that plea the respondent alleged that the Act of 1950 
was invalid and sought leave to institute an action ad hoc in 
order to obtain a declaration of the nullity of that Act, and on 
5th October, 1951, it was ordered that the further hearing of the 
respondent’s action should be suspended sine die and the 
respondent be allowed one month within which to institute 
the action of impugnment. On 3lst October, 1951, within the 
month allowed, the respondent began the second action by a 
writ of summons by which he sought, infer alia, a declaration 
that the Act of 1950 was null and of no effect. That second 
action was also brought against persons representing the Govern- 
ment of Malta, who took the plea that the demand for a 
declaration of nullity of the Act of 1950, which had been in force 
for one year on 16th October, 1951, which was about two weeks 
before the respondent’s second action was begun, was time- 
barred under s. 39 of the Malta (Constitution) Letters Patent, 
1947 (under which the Act of 1950 was passed), which provided 
that: ‘‘ The validity of any law made under s. 22 of these 
Letters Patent ... shall not be questioned in any legal proceedings 
commenced after the expiration of one year from the date on 
which the law comes into operation . The First Hall of the 
Civil Court (Magri, J.) held that the respondent’s claim in the 
second action was barred by s. 39 of the Letters Patent. That 
decision was reversed by the Court of Appeal of Malta 
Camilleri, C.J., Montanaro Gauci and Harding, JJ.). The 
Government of Malta appealed. 

Lorp KritH OF AVONHOLM, giving the judgment, said that the 
ole question was whether the respondent was barred from 
obtaining his declaration of nullity by s. 39 of the Letters Patent. 
rhe issue of the validity of the Act of 1950 had been clearly 
raised by the respondent in the first action and its validity 
questioned within the meaning of s. 39 ot the Letters Patent, and 
it continued to be a live issue in that action until determined by 
the machinery of the second action. It was intended under the 
procedure adopted by the Courts of Malta that that issue should 
be determined in the second action, and the first and second 
actions in that matter were so closely connected as to form one 
set of legal proceedings. The validity of the Act of 1950 was 
therefore questioned in legal proceedings commenced before the 
expiration of one year from the date of the Act coming into 
force, and the respondent was not barred from seeking his 
declaration of nullity by s. 39 of the Letters Patent. Appeal 
dismissed, with costs. 


Where possible the appropriate page reference is given at the end of the note. 


APPEARANCES: C. T. Le Quesne, Q.C., and J. G. Le Quesie 
(Burchells) ; 1. G. Roche (Thomas Cooper & Co.) 
Reported by Cuartes CLayton, Esq,, Barrister-at-Law] [1 W.L.R. 845 


COURT OF APPEAL 
HUSBAND AND WIFE: AGREEMENT NOT TO INSTITUTE 
MATRIMONIAL PROCEEDINGS WHILE WEEKLY 
PAYMENTS MADE 
Goodinson v. Goodinson 
Somervell, Birkett and Romer, L.] J. Isth April, 1954 
Appeal from Stamford County Court 
\ husband and wife who had separated entered into an 
agreement whereby the husband agreed to pay a weekly sum 


for the support and maintenance of the wife and the child of 
the marriage, and the wife covenanted, infer alia, to indemnify 
the husband against all debts to be incurred by her and not to 


pledge his credit. By cl. 5 of the agreement the wife also 
covenanted, so long as the weekly payments were punctually 
made, not to commence or prosecute any matrimonial proceedings 
against the husband. ‘The husband being in arrears with the 
weekly payments, the wife instituted proceedings for maintenance 
The county court judge found for the wife. He held that cl. 5 
should be read as a covenant only against taking matrimonial 
proceedings in respect of maintenance ; that the language used 
in the clause indicated that the meaning of the covenant should 
be so restricted ; and that, therefore, the covenant was not illegal 
It was clearly not enforceable and the agreement must be read 
as if cl. 5 did not exist. The husband appealed 


SOMERVELL, L.J., said that the first defence was that the 
agreement was illegal and unenforceable. As was pointed out 
in Bennett v. Bennett (1952) 1 K.B. 249, there were two kinds 
of illegality : the first was criminal or contra bonos mores, which 
would vitiate the whole of a contract. ‘The second kind had no 
such taint, and if the illegal portion could be severed, the other 
terms of the contract stood. Clause 5 did not restrict the 
prosecution of any matrimonial proceedings whatsoever ; it had 
reference only to proceedings in respect of matters dealt with 
in the agreement. That point failed. It was next said that cl. 5 
was unenforceable, and that apart from it there was no sufficient 
consideration to support, the covenant to pay. The clause was 
unenforceable (see Tulip v. Tulip (1951) P. 378; Morton \ 
Morton {1942} 1 All E.R. 273; and Dowell v. Dowell [1952 
2 All E.R. 141) but there was ample consideration apart from 
the covenant not to sue. There was the agreement by the wife 
to indemnify the husband against her debts and not to pledge 
his credit, and to maintain the child. The appeal should be 
dismissed. 

BirkEtT?T and Romer, L.JJ., agreed. Appeal dismissed 
H. Berry (Gibson & Weldon, for /. Hunt, 
L:lphick, for NKelham and 


APPEARANCES: 7. 
Peterborough) ; G. D. Lane (Sidnev C 
Sons, Stamford) 


[Reported by F. R. Dymonp, Esq , Barrister-at- Law) [2 W.L.R. 1121 


SALE OF PARTNERSHIP: COVENANT IN RESTRAINT OF 
TRADE: VALIDITY: SEVERABILITY 
Ronbar Enterprises, Ltd. v. Green 


Jenkins and Hodson, L.JJ., and Harman, J 
28th April, 1954 

Appeal from Roxburgh, J 

By a partnership agreement of 1951 the plaintiff, company 
and the defendant agreed to become partners in the publication 
and carrying on of a weekly newspaper dealing with the sporting 
and entertainment business. The partnership business had 
previously been carried on by the defendant alone. Clause 21 
of the agreement provided that on the purchase by one partne! 
of the share of the other partner pursuant to the provisions of the 
agreement, ‘‘ the partner whose share is purchased shall not for 
five years from such dete directly or indirectly carry on or be 
engaged or interested in any business similar to or competing with 
the business of the partnership.’’ The partnership having been 
determined, the plaintiff company became the purchaser of the 
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defendant’s share of the partnership business and cl. 21 came into 
operation. Subsequently, a company was formed which began 
to publish a periodical similar in character and make-up to the 
publication of the partnership which was being published by the 
plaintiff company as purchasers of the partuership business. Th« 
defendant had been writing for the new publication, which had 
featured his articles rhe plaintiff company sought an injunction 
in the terms of cl. 21 of the partnership agreement. Roxburgh, J 
granted an interlocutory injunction restraining the defendant, 
until judgment in the action, “ from directly or indirectly carrying 
on or being engaged in or interested in any business competing 
vith the business formerly carried on by the plaintiff company ”’ 
and in particular from writing or publishing articles in the new 
periodical he defendant appealed 

JENKINS, L.J]., said that the words “ carry on or be engaged o1 
interested in any business similar to or competing with the business 
of the partnership were apt, particularly in view of the word 
‘engaged to include a case where the party subject to the 
restriction took employment in a business of either of the kinds 
mentioned at a salary or wage, as well as to a case in which he 
embarked on such a business on his own account or in a partner 
ship and that, accordingly, assuming that the covenant was 
valid, that which the defendant had done was, prima facie, a 
breach of the provisions of cl. 21 The fact that the clause 
extended to prevent the defendant working as a salaried employee 
or at a wage in a business of either of the kinds mentioned did not 
of itself make the provisions of cl. 21 too wide. The clause was 
however, unlimited in point of area and restrained the defendant 
from carrying on a similar business in any part of the world It 
was, therefore, unreasonable unless the covenant could be 
severed The court took a stricter view of covenants in restraint 
of trade entered into between master and servant than of similar 
covenants between vendor and purchaser contrast Attwood \ 
Lamont 1920 3 K.B. 571 with Goldsoll v. Goldman 1915) 1 Ch. 292 
and British Reinforced Concrete Engineering Co., Ltd. v. Schelff 
1921) 2 Ch. 563. As between a vendor and a purchaser it was 
proper to enter into such restrictive provisions as would be 
reasonably necessary to enable the purchaser to reap the benefit 
of that which he had bought This being a case of vendor and 
purchaser, it was possible to sever the covenant and to segregate 
the words “ similar to or’’ so as to make the covenant read 
‘* shall not carry on or be engaged or interested in any business 
similar to the business of the partnership or any business com 
peting with the business of the partnership.’’ The covenant thus 
being treated as imposing two distinct restrictions with respect 
to two distinct kinds of business, that was to say a_ business 
competing with the business of the partnership or a business 
similar to the business of the partnership, it followed that the 
interlocutory injunction was justified 

Hopson, L.J., and Harman, J., agreed 

APPEARANCES I. Michael Eastham (Isadore Goldman €> Son) 
G. IT. Hesketh (Norris {llens & Co 


{Reported by Miss E. DANGERFIELD, Barrister-at-Law] [1 W.L.R. 815 


Appeal dismissed 


LEASE FOR ONE YEAR IN CONSIDERATION OF £47 AND 
2s. WEEKLY RENT: WHETHER WITHIN RENT ACTS 
O’Connor v. Hume 


Somervell, Birkett and Romer, L.] J 
29th April, 1954 

Appeal from Chichester County Court 

By an agreement of tenancy dated the 6th October, 1952, it 
was provided that ‘In consideration of the payment by the 
tenant to the landlord of the sum of 447 the landlord lets and 
the tenant takes (a certain) cottage and appurtenances, for a 
period of one year from the Ist day of October, 1952, at a rental 
of 2s. per week payable in advance on the first day of each 
month, and thereafter (should the tenant be desirous of continuing 
his tenancy) on a monthly tenancy at the said rent of 2s. per 
week.’’ At the end of the twelve months the tenant remained in 
occupation, and on the 22nd December, 1953, the solicitors 
on behalf of the landlord served a notice to quit to take effect on 
the Ist February, 1954. The tenant refused to quit, claiming 
protection as a statutory tenant under the Rent Acts, and the 
present proceedings were brought in the county court by the 
landlord, who contended that as a rental of 2s. per week was 
less than two-thirds of their rateable value the premises were 
outside the Rent Acts. For the tenant it was contended that 
the real bargain was that the rent should be 41 a week, payable 
as to 2s. in money, and as to the sum of /47 in produce and not 
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as a lump sum. The county court judge decided against th: 
tenant, upholding the agreement, and made an order for 
possession. The tenant appealed 

SOMERVELL, L.J., said that to get the case within the Rent 
\cts the tenant had sought to bring extrinsic evidence to show 
that the real bargain between the parties was that the premises 
should be let for 41 a week. If on the proper construction of the 
agreement, together with any admissible evidence, the 447 was 
a premium and the rent 2s., then the landlord was entitled to 
possession, as a premium was not forbidden by the Landlord 
and Tenant (Kent Control) Act, 1949, in cases where the rent 
was less than two-thirds of the rateable value. There was no 
ground for regarding the agreement as a sham, because th: 
landlord had always made it plain, and the tenant well under 
stood, that possession should be given for one year only. The 
word “‘ premium "’ was not used in the agreement, nor was the 
time of payment prescribed ; extrinsic evidence was permissibl 
to deal with that, and, on the evidence, it was established that 
the payment of the 447 was to be periodic and spread over the 
veal On that, the tenant contended that the 447 was to be 
regarded as a species of rent, so as to bring the case within the 
Rent Acts. But the tenant had stayed on, not originally claiming 
to be a statutory tenant, and the agreement provided that afte1 
the first year the rent should be 2s. per week, which took the 
case out of the Rent Acts; and the court could not receive 
extrinsic evidence to the effect that the part of the agreement 
referring to the period after the year should be disregarded 
The tenant had legal advice when he signed the agreement 
and could not now go behind it, and there was no reason why it 
should not be enforced 


sinKETT and Romer, L.JJ., agreed. Appeal dismissed. 
APPEARANCES J. T. Plume (Woodham Smith, Borradaile an 
Vartin, for Morris, Bew & Baily, Chichester); R. C. Chopi 
Willian Poole) 
Reported by F. R. Dymonp, Esq., Barrister-at-Law] {1 W.L.R. 824 
SETTLED LAND: LEASE BY TENANT FOR LIFE ALLEGED 
TO BE VOID: ONUS OF PROOF 
Davies v. Hall 
Somervell, Birkett and Romer, L.J] 
3rd May, 1954 
\ppeal from Marylebone County Court 
The Settled Land Act, 1925, provides in respect of leases 
granted under the Act, by s. 42 (1), that every lease 
ii) shall reserve the best rent that can reasonably be obtained 
: \ tenant for life of settled land granted to the defendant 
a weekly tenancy of a dwelling-house for a term not exceeding 
three years. On the death of the tenant for life the plaintiff 
an executor of the tenant for life’s husband and a trustee of the 
settlement, claimed possession of the dwelling-house on_ the 
ground that a vesting assent had never been executed in favour of 
the tenant for life and she had granted the tenancy without the 
trustees’ knowledge or consent The defendant claimed the 
protection of the Rent Acts. The county court judge, while 
holding that the letting by the tenant for life was within her 
powers under the Settled Land Act, 1925, felt himself bound by 
a statement in the judgment of Farwell, J., in Kisch v. Hawes 
Bros., Ltd. [1935| Ch. 102, 109, 110, that the onus of proving 
that the letting was at the ‘‘ best rent ’’ obtainable was on the 
defendant. The defendant, he held, had failed to discharge 
that burden and the plaintiff was entitled to possession. That 
point had not been pleaded by the plaintiff, and had not been 
raised until after all the evidence had been called. The defendant 
appealed 
SoOMERVELL, L.J., said that the points pleaded below had been 
dismissed by the judge, but after the close of the evidence, the 
point had been taken that the letting to the defendant was not 
authorised by the Settled Land Act, 1925, as it had not been 
made at the “ best rent,’’ on which the onus of proof was on the 
Kisch v. Hawes Bros., Ltd., supra. That case had been 


defendant 
with s. 110 of the Settled Land Act, 1925, which 


concerned 


provided Ona sale... or other disposition, a purchaser dealing 
in good faith with a tenant for life shall be conclusively 
taken to have given the best price or rent that could 


reasonably be obtained In the first place, that point was not 
open to the plaintiff, not having been pleaded ; it was a matter 
which required evidence, and the defendant could not be expected 
to come to court armed with evidence about a point which might 
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Three Distinguished Leaders 
Support the Bible Society’ s 


THIRD JUBILEE 


For One Hundred and Fifty the British 
Foreign Bible Society has done a simple but indispens- 
able job, making the Scriptures available to men in the 
languages they speak and at a price they can pay. It 
has distributed over six hundred million books and 
published translations in more than eight hundred 
languages. In its Third Jubilee Year our Society faces 
greater opportunities than ever —and can take them 


Years and 


only with your help. 





From the Archbishop of York 


All Christian people should be profoundly 
thankful for the work of the British and Foreign 
Bible Society. During the last hundred and 
fifty years it has been of the utmost service to 
Churches all over the world, supplying Scrip- 
tures to them in 825 languages. The great work 
of the Society still continues, and the demands 
upon it for new translations and revisions into 
modern speech are greater than ever. 
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From Field Marshal Lord Alexander 


I welcome this opportunity of supporting the 
work of the British and Foreign Bible Society 
The tasks and problems confronting the Societ 
have much in common with those confronting 
the Serviceman: like htm the performance of 
its duties requires that it shall be ready to 
operate in all parts of the globe; like him it 
has to adapt its methods to widely different 
theatres of operations and to the needs of 
diverse peoples ; like him it is vitally concern- 
ed with problems of supply and distribution 
From o painting by Sir Oswold Birley in that it aims to ensure that a Bible in the 
appropriate tongue is readily available in the right place at the right 


moment. The value of the work done by the Society over the last 150 
years is beyond measure, and I know that in this Jubilee year there 
will be no slackening, but rather a renewal of its efforts to disseminate 


the Word of God throughout the world. 





From Lord Halifax 


This Third Jubilee must be an occasion of deep 
thankfulness for all that the Society has been 
able under God to do during the last one 
hundred and fifty years. May it continue to 
be so guided that more and more of God's 
people everywhere may be helped by humble 
reading of the Bible to know Him who is the 
beginning and end of all our life. 
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not be raised Phat was enough to dispose of the appeal. In 
Kisch’s case, supra, where one of the points raised concerned 
‘best rent,’’ Farwell, J., held that ‘‘ it was for the defendants 
to show that the lease granted to them was valid and within the 
power of the then tenant for life.’’ That decision raised certain 
difficulties, and it would be wrong to treat it as of general applica 
tion ; the facts must have been very special to put the onus on the 
defendant, but the county court judge appeared to regard it as 
laying down some general principle with regard to onus of proof 
which it did not \ccordingly, the appeal should be allowed 


Appeal allowed 
Nimber WV. Fox (Ell 


agreed 


Birketr and Romer, L.J J 
APPEARANCES: J. ©. Duthie (P. BR 
Peivs & ¢ 0.) 


[Reported by F R Dywonp, Esq , Barrister-at-Lav] {1 W.L.R .855 


PROCEDURE: DIVORCE CLAIMED IN ANSWER TO 
PETITION FOR RESTITUTION OF CONJUGAL RIGHTS 
Barber v. Barber 

Jenkins and Hodson, L. J J 


(sitting in chambers 


7th May, 1954 
\ppeal from Wallington, J 
The appellant and the respondent were married in 1944. In 

July, 1953, they separated, and in November, 1953, the husband 

filed a petition for restitution of conjugal rights. In answer to 

that petition the wife admitted ceasing to live with the petitioner, 
but she alleged that she had just cause for doing so and she prayed 
for dissolution of the marriage on the ground of cruelty Ona 

summons issued by the husband petitioner, Wallington, J., 

sitting in chambers, struck out the part of the prayer of the 

answer which prayed for a dissolution, and the wife appealed 
Hopson, L.J., delivering the judgment of the court, said that 
in nullity suits proof of matrimonial offences would be no answet 
to the petition but that such issues could be raised in a suit for 
restitution of conjugal rights. The ecclesiastical courts would 
have had no jurisdiction to grant a divorce a vinculo in answer 
to a petition for restitution but the High Court had, by virtue 
of s. 32 of the Judicature Act, 1925, and s. 6 of the Matrimonial 

Causes Act, 1950, jurisdiction to entertain such a prayer; and 

the practice which had arisen (see 7immins v. Timmins |1953 

1 W.L.R. 757 ; 97 Sox. J. 419), of accepting jurisdiction to pro 

nounce decrees of divorce in such cases, without requiring a 

separate petition, should be recognised as a legitimate mode of 

Appeal allowed 
APPEARANCES : MW. Levene (Ronald Fletcher & Co.) ; W 

(Cameron, Kemm & Co.) 


procedure. 
FFvankel 


(Reported by Miss E. Dancerrietp, Barrister-at-Law) [2 W.L.R. 1117 


NEGLIGENCE: DUTY OF CARE OWED TO FIREMEN 
Watt v. Hertfordshire County Council 
Singleton, Denning and Morris, L.JJ. 7th May, 1954 


Appeal from Barry, J. (11954) 1 W.L.R. 208; ante, p. 63) 

The plaintiff, a fireman, was on duty at a fire station when 
an emergency call was received that a woman was trapped under 
a heavy vehicle a few hundred yards away. The station sub 
officer at once left in one vehicle and gave orders that another 
team should follow with heavy lifting gear in a lorry not specially 
equipped for carrying the gear, so that it had to be supported 
by the firemen travelling in the lorry. Shortly after leaving the 
station, the driver had to apply his brakes suddenly ; the lifting 
gear slewed forward and caught the plaintiff’s ankle, injuring him 
severely. He brought an action for damages alleging negligence 
against his employers, the defendant county council 

SINGLETON, L.J., said that the case put forward was that, as 
the defendants had a jack, they ought at all times to have at the 
fire station a vehicle fitted to carry it, and if no such vehicle was 
available, they should have left a fire station seven miles away 
to attend the emergency. His lordship could not think that was 
the mght approach. Though the employers were under a duty 
to take reasonable care to provide proper appliances and equip- 
ment and not expose their firemen to unnecessary risks, the 
purpose to be served here was the saving of life; the men were 
prepared to take the risk, and were not called on to take any 
risk other than that which normally might be encountered in the 
fire service. He would dismiss the appeal 
In measuring the duty of care one 


DENNING, L.J., agreed. 


must balance the risk against the measures necessary to eliminate 
it. To that proposition there should be added this: 


that one 
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must also balance the risk against the end to be achieved. In this 
case the risk involved in sending out the lorry was not so gre 
as to prohibit the attempt to save life 

Morris, L. |] delivered a concurring 
Leave to appeal refused 


Baker, O. and H. B 


judgment \ppe 
dismissed 


\PPEARKANCES G. G. Grant (LD 


Hayes, for I. S. Ellis & Co., Watford Lord Hailsham, Ou 
and Poland Brown (Berryman 
Reported by Miss M. M. Hit, Barrister-at-Law {1 W.L.R. 835 


CHANCERY DIVISION 
CHILD ADOPTED ABROAD: WHETHER ENTITLED 
UNDER ENGLISH LAW OF INTESTACY 
In re Wilson, deceased ; Grace v. Lucas and Others 


Vaisey, J. 26th March, 1954 


\djourned summons. 


The \doption Act, 1950, provides py s. 13 (1): Where 
any time after the making of an adoption order, the adopter or 
the adopted person or any other person dies intestate in respect 
of any real or personal property that property shall devolv: 
in all respects as if the adopted person were the child of the 
adopter born in lawful wedlock In 1939 the testator and his 
wife, who were British subjects domiciled in England, obtained 
an order of the Superior Court of Montreal in the Province of 
Quebec, Canada, effecting the adoption by them of a male infant 
In 1946 the marriage was dissolved, both parties ultimately 
marrying again In 1953 the testator and his second wife were 
killed in an aeroplane accident She was older than he and was 
therefore, presumed to have predeceased him and, save for a 
specific bequest to his surviving executor, he died intestate 
survived by two sisters and by the adopted son. In November 
1953, the surviving executor took out this summons for the 
determination of the question whether the property as to which 
the testator died intestate ought to be held in trust (a) for the two 
sisters in equal shares absolutely, or (4) for the adopted son on the 
statutory trusts mentioned in s. 47 of the Administration o 
states Act, 1925, and subject thereto for the two sisters a 
aforesaid, or (c) on some other and if so what trusts 


VaIsEY, J., said that the adopters had been advised in Montreal! 
that it would not be necessary to take further adoption proceedings 
in England. By s. 13 of the Adoption Act, 1950, where after the 
making of an adoption order under the Act an adopter died 
intestate, the adopted child had the same right of succession as a 
child born in wedlock. It was difficult to see how that section 
could apply in the case of an adoption order made under an 
alien jurisdiction at the suit of adopters domiciled in England 
The conditions of adoption varied very widely in different 
countries ; in some cases the conditions were more or less analogous 
to those in England ;, in others there was a very wide divergence 
It was not possible to scrutinise the laws of Quebec to see whether 
the law of adoption there was sufficiently close to English law to 
warrant the conclusion that adoption in Quebec was for relevant 
purposes exactly the same as in England, though no doubt such 
an adoption would be regarded here as valid for many purposes 
such as custody. In Theobald on Wills, 11th ed., at p. 282, it 
was said that adoption, in the absence of statutory provision 
was governed by the law of the adopter and of the child, but that 
there was a question whether the capacity of the adopted child to 
succeed to property was a matter of status governed by the 
law of adoption, or a matter of succession governed by the law 
applicable to succession, 1.e., that of the domicile of the intestate 
Having regard to the extreme divergence between foreign system 
of adoption, it could not be that the Adoption Act could contain 
any provision for giving effect in England to an adoption effected 
under foreign law \ number of authorities had been cited 
those relating to legitimation should be applied, if at all, with 
great caution, as that subject was not analogous. In Jn 1 
Brophy 1949) N.Z.L.R. 1006, it was held that a child adopted 
in New York was not entitled to take under a gift to issue con 
tained in the will of a New Zealand testator, though he would 
have taken if he had been adopted in New Zealand. The con 
clusion was that the infant was not entitled to take, so that the 
property as to which the testator died intestate devolved on the 
next of kin Declaration accordingly 


APPEARANCES: J. L. Arnold; R. W 
man; J]. Bradburn (Hancock & Willis ; Le 


Goff, O.C., and H. Light 
Brasseuy & Oakle\ 


{Reported by F, R, Dymonp, Esq., Barrister-at-Law] [2 W.L.R. 1097 
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NATURE OF CROWN’S 
PERSONS DYING 


BONA VACANTIA: 
TO ESTATES OF 

INTESTATE 
In re Mitchell, deceased; Hatton v. Jones 
30th April, 1954 


CROWN: 
ENTITLEMENT 


Wynn Parry, J. 

\djourned summons. 

\ testator bequeathed his residuary estate on trust for his wife 
for life, and thereafter on trust for such persons as she should by 
will or codicil appoint, and in default of such appointment on 
trust for “‘ such person or persons who would have been entitled 
thereto under Pt. IV of the Administration of Estates Act, 1925, 
at the death of my said wife had she died possessed thereot 
ntestate without having been married, such persons to take in the 
shares and manner in which they would have taken under the 
said part of the Act.’’ The testator died in 1939, and the widow, 
vho was illegitimate, died in 1949 without having exercised the 
power of appointment, and leaving her mother surviving. A 
summons was taken out to ascertain whether the residuary estate 
passed to the widow’s mother, or to the Crown, or to the persons 
interested on the intestacy of the testator. 

Wynn Parry, J., said that the mother of the widow could 
have no rights under the Legitimacy Act, 1926, as the words of 
the will provided clearly and without ambiguity that the residue 

as to be divided among the person or persons entitled if the 
relevant provisions of the Administration of Estates Act, 1925, 
had been written out in full in the will. It was established that 
he Crown was a “ person ’’ within s. 46 (1) of the Act, but it 
was contended for the testator’s next of kin that the Crown did 
not take under that section, but by its prerogative right to 
vacaniia. After dealing with relations of various degrees, 
the subsection provided that in default of such the residuary 
estate ‘‘ shall belong to the Crown or to the Duchy of Lancaster 
or to the Duke of Cornwall... as bona vacantia, and in lieu of 
any right to escheat.’’ The words ‘‘as bona vacantia’’ were 
merely descriptive and fitted in with the scheme of the subsection, 
which was only to bring in the Crown at the very end of what was 
1 complete and exhaustive code. The Crown took by virtue of 
the subsection, and not by prerogative right. No question of 
intestacy of the testator could arise. There would be a declaration 
that the residue should be held in trust for the Treasury Solicitor 
Order accordingly. . 


} 
va 


Goulding 
Hatton, 


APPEARANCES: kt. O. Walberforce, Q.C.; E. I. 
Bird & Bird, for Sydney Mitchell, Chattock & 
Birmingham) ; D. Bb. Buckley (Treasury Solicitor). 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law} [2 W.L.R. 1114 


QUEEN’S BENCH DIVISION 


FACTORY: INJURY TO DEMOLITION CONTRACTORS’ 
WORKMAN: WHETHER FACTORY OWNERS LIABLE 
Whalley v. Briggs Motor Bodies, Ltd. 


Streatfeild, J. 4th March, 1954 


\ction tried at Leeds Assizes 

By s. 49 of the Factories Act, 1937: ‘ In the 
such process as may be specified by regulations of the Secretary 
| State, being a process which involves a special risk of injury 
to the eyes from particles or fragments thrown off in the course 
1 the process, suitable goggles or effective screens shall, in 
wccordance with any directions given by the regulations, be 
provided to protect the eyes of the persons employed in the 
process.’’ By s. 139: Where in a factory the owner or hirer 

. machine or implement moved by mechanical power is some 
person other than the occupier of the factory, the owner or hirer 
shall, so far as respects any offence under this Act committed in 
relation to a person who is employed about or in connection 
with that machine or implement, and is in the employment or 
pay of the owner or hirer, be deemed to be the occupier of the 
lactory."’ The plaintiff was employed by H, who had contracted 
with the defendants to make fresh bed plates at their factory 
While the plaintiff was breaking up old concrete under the 
ontract by means of a pneumatic pick which was either the 
property of or hired by H, some broken concrete flew up and 
injured his eye. No goggles had been provided for the plaintiff 
by either H or the defendants. The plaintiff brought an action 
against the defendants alleging negligence and breach of statutory 
duty under the Protection of Eyes Regulations, 1938, made 
under s. 49. : 


case of any 
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J., said that breaking concrete was one of the 
The plaintitt con 


STREATFEILD, 
processes to which the regulations applied 
tended that as that was a process involving special risk to thi 
eyes, the defendant occupiers were under a duty to provide him 
with goggles; the defendants contended that neither s. 49 not 


the common law imposed on them the duty of providing goggl 
l 


for the servant of an independent contractor employed on th 
plaintiff's work On the proper construction of s. 49, the 
“process ’’ was a process of the occupier, and the persons 


employed ’’ were his employees, so that the occupier owed no 
duty to the plaintiff, and the action failed. Assuming, however 
that a duty did exist, the defendants could also rely on s. 1 
as they were not the “ owner or hirer ’’ of the machine operate: 
by the plaintiff, whose employers were, by the section, deemed 
Action dismissed. 


5) 


to be the responsible occupiers. 
APPEARANCES: J. F. Drabble, O.C. (Ward, Bracewel ( 
Doncaster) ; G. Veale, O.C., and G. N. Black (Gardiner & ¢ 
{Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 840 
DEFENDANT 
LEAVE TO 


ROAD ‘TRAFFIC: DANGEROUS DRIVING: 
NOT IDENTIFIED IN PROSECUTION’S CASE: 
REOPEN CASE REFUSED 
Middleton v. Rowlett 


Lord Goddard, C ae, Hilbery and Donovan, | ] 
5th May, 1954 

Case stated by Loughborough justices. 
In a prosecution for dangerous driving, brought undet 1] 
of the Road Traffic Act, 1930, no evidence was tendered by the 
prosecution to identify the defendant as the driver of the cat 
alleged to have been driven dangerously rhe prosecutor havin 
closed his case, counsel for the defendant submitted that ther 
Was no case to answer; whereupon the prosecutor asked the 
justices to permit him to reopen his case in order to call further 
evidence. ‘The justices, being of opinion that the matter was 
within their discretion, refused to reopen the case and dismissed 
the information. The prosecutor appealed. 


Lorp Gopparp, C.J., said that the question was whether tt 
was a judicial exercise of discretion to refuse leave to reopen the 
case. The prosecutor had relied on Duffin v. Markham (191s 
82 J.P. 281, a prosecution under the Bread Order, 1917. In 
that case the prosecutor omitted to prove the order, thinkins 
no doubt, that it proved itself in the same way as an Act, and 
Avory, J., said that the justices had a judicial duty to allow an 
adjournment for the order to be produced But what was lackin 


in the present case was not formal proof of a public document, 
but proof of an essential fact which should have been the first 
thing proved. It was a matter of discretion, and it could not be 
said that the justices were bound to accede to the prosecutior 
application, though the court would not have interfered if the) 
had exercised their discretion the other way 

HirBEry and Donovan, JJ., agreed. Appeal dismissed 

APPEARANCES: RF. E. Seaton (Vizard, Oldham, Crowder and 
Cash, for Bartlett, Walters « Parry, Loughborough) ; H] ! 
Skinner (Taylor, Jelf & Co., for Philip J. Hammond Leicestel 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law) [1 WA.R. 831 
JUSTICES: CASE STATED BY PARTIES UNDER 
NATIONAL PARKS, ETC., ACT, 1949: CASES TO BE 
STATED ONLY ON APPEAL FROM QUARTER SESSIONS 
British Transport Commission v. Worcestershire County 
Council 


Lord Goddard, C.]., Hilbery and Donovan, | | 


7th May, 1954 
Case stated by consent. 


The National 


Parks and Access to the Countryside Act, 1049 


provides that local authorities shall publish a “ draft may 
of their area, showing what they claim to be public path 
interested owners and occupiers of land have the right to lod 
When they have been dealt with, the local authorit) 
are to publish a “ provisional map.’’ By s. 31 (1), owners and 
occupiers who still object ‘“‘ may apply to quarter 
’ By subs. (2): ‘‘ Provision may be made by 


(a) for prescribing the court of quarter 
to be 


objec tions 
ession or a 


declaration 

or under regulation 
sessions to which applications under this section ar 
’". The Quarter Sessions Act, 1849 (“ Baines’ Act 


made 
‘At any time after notice given of appe al 


provides by s. 11: 
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to any court of quarter sessions against any judgment, order, 
rate or other matter for which the remedy is by appeal, it 
shall be lawful for the parties . 
in the form of a special case for the opinion ’’ of one of the 
superior courts at Westminster. The respondents, the 
Worcestershire County Council, published, in accordance with 

30 (1) of the National Parks and Access to the Countryside 
\ct, 1949, a provisional map and statement showing the public 
footpaths and bridle ways in their district. The applicants, 
the British Transport Commission, whose interests were affected 
by a certain public right shown on the provisional map, desired 
to apply for a declaration under s. 31 of the Act. The case in 
question was typical of a number of cases arising under the 
\ct affecting the interests of the applicants, and both parties 
desired to obtain the opinion of the High Court, and were anxious 
to save time and expense. Accordingly, instead of an application 
being made to quarter sessions, the parties, having given notice 
of application to quarter sessions, purported to state a case 
by consent for the opinion of the court under s. 11 of the Quarter 
sessions Act, 1849. The preliminary point was taken as to 
whether s. 11 of that Act gave the court jurisdiction to hear 
the case. 


Loxp Gopparp, C.J., said that it was plain from s. 31 (2) 
of the Act of 1949 that an application by the landowners for a 
declaration was not an appeal to quarter sessions. Section 11 
of Baines’ Act dealt only with appeals to quarter sessions, and 
had the object of leaving out the formal hearing before the sessions 
before a case could be stated. It was equally clear that under 

31 the hearing before quarter sessions was not an appeal, 
but an original jurisdiction, Quarter sessions might well have 
the power, if the matter came before them under their original 
jurisdiction, to state a case on a pot of law under the terms of 
their commission ; but the parties could not make use of Baines’ 
\ct to state a case themselves in a matter in which quarter 
sessions had no appellate jurisdiction 

HiLBeERY and Donovan, JJ., agreed. No order. 
APPEARANCES: Sir I. Soshice, O.C., and M. A. B. Ning 
Hamilton, O.C. (VM. H. B. Gilmour); J. P. Widger (Sharpe, 
Pritchard & Co., for W. R. Scurfield, Worcester). 


Reported by F. R. Dymonp, Esq., Barrister-at-Law) [1 W.L.R. 850 


CRIMINAL APPEAL 
EMBEZZLEMENT: COUNT ALLEGING EMBEZZLEMENT 
ON DAY UNKNOWN: ALLEGATION OF GENERAL 
DEFICIENCY 

R. v. Tomlin 


Lord Goddard, C.J., Hallett and Pearson, J] 
3rd May, 1954 


COURT OF 


Appeal against conviction, 


Phe appellant was manager of a shoe shop belonging to one /, 
and rendered his accounts weekly. /?, suspecting a deficiency of 
stock, had stocktakings carried out in March and September, 
1953, which showed that between the two stocktakings goods to 
the value of 4420 had gone for which the appellant had not handed 
over money to /?. The appellant denied dishonesty. He was 
tried on three counts of embezzlement and two counts of falsifica- 
tion of accounts. ‘The first count alleged that, on a day unknown, 
between 14th March and 26th September, the appellant 
fraudulently embezzled the sum of 4420 in money received 
by him on account of hisemployer, #. At the trial, counsel for the 
appellant contended, inter alia, that the first count was a charge in 
the nature of a general deficiency, which could not be made 
in that case. The recorder overruled the submission. The jury 
convicted on the first and two other counts. 

PEARSON, J., reading a judgment prepared by Hatvert, J., 
said that the only substantial point raised by the appeal was the 
contention that the first count was bad as alleging a general 
deficiency of moneys. Where separate offences could be charged 
in separate counts, an “‘ omnibus ’’ count aggregating the offences 
over a period was improper (/?. v. Robertson (1936), 25 Cr.App. Kh 
208); but in the present case no splitting-up of the aggregate sum 
was possible, and if the technical rule contended for in fact 
prevailed, justice would be in many cases defeated. However, 
FR. v. Balls (1871), L.R. 1 C.C.R. 328, decided unanimously by a 


strong court of five, was inconsistent with the supposed rule, 
indistinguishable on the facts, and binding on the court, and in 
R.v. Lawson (1952) 1 T.L.R. 889, Lynskey, J., had said that when 
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there had been a fraudulent conversion of the whole or part of 
general balance at one time, it was proper to charge the conversi: 
of a general balance on a day between the specified dates. Thy 
appeal should, therefore, be dismissed; but it should be mack 
plain that where it was possible to trace individual items, it was 
undesirable to include them all in a count alleging a general 
deficiency. A rule of practice, applicable to circumstances wher 
it might be required to avoid injustice, should not be elevated into 
a rule of law applicable to circumstances where it would deteat 
justice \ppeal dismissed. 


ApPEARANCES: Neil Lawson (Herington, Willings & Pein 
Davey, Hastings) ; W.G. Fordham (G. Ml. Nightingale, Hasting 
Reported by F. R. Dymono, Esq., Barrister-at-Law) [2 W.L.R. 1140 


DURHAM CONSISTORY COURT 


ECCLESIASTICAL LAW: FACULTY: ILLEGAL CHURCH 
ORNAMENTS 
In re St. Mary, Tyne Dock 


Hlylton-Foster, Ch 12th March, 195+ 


Petitions for a faculty. 

By a petition dated 27th February, 1953, the incumbent, the 
churchwardens and fifty-eight other petitioners sought a faculty 
to introduce into the Church of St. Mary, Tyne Dock, a statue of 
the Child Jesus with His Mother the Blessed Virgin Mary. By a 
petition dated 26th May, 1953, Elsie Collingwood and ten others 
members of the parochial church council and_ parishioner 
sought a faculty for the removal of thirty articles ; on the grounds 
as to all but one, that they had been illegally introduced without 
a faculty ; as to some, that they were illegal ; and as to all, that 
they were or were likely to be the objects of superstitious reverenc« 
fhe incumbent and churchwardens by a further petition otf 
10th July, 1953, sought, as to some of the articles referred to in 
Miss Collingwood’s petition, a faculty for their introduction and 
as to other articles, some referred to in Miss Collingwood’s petition 
and others not, a faculty to introduce or a confirmatory faculty 
\fter citation there followed in each case an act on petition in 
opposition. It was agreed between the parties that the issues 
arising on the three petitions should be tried together ; and at 
the request of the parties the Chancellor inspected the church and 
such of the articles in dispute as were there. Cur. adv. vult. 


Hyrtron-Fostrer, Ch., said that a tabernacle on a _ reredos 
behind the principal holy table had been introduced without a 
faculty Following Capel St. Mary, Suffolk \ Packard '1927 
P. 289, he held that such a tabernacle was an illegal ornament 
not authorised by the Ornaments Rubric, and must be removed 
from the church, together with the ciborium He thought that 
the aumbry in the form of a small cupboard with a shelf inset 
in the north wall of the sanctuary was not an ornament; and 
that in view of the bishop’s sanction it could continue to bi 
used for reservation’ of the sacrament: see lu re the Parish 
A ltofts (unreported, 1941), St. Mary the Virgin, Swanley (unreported, 
1946), and Jn ve the Parish Church of West Isley (unreported, 1952 
Ihe sanctuary gong and the two sanctuary bells were ilega! 
and must be removed. As to the various candle-holders, lh: 
found, applying In ve St. Saviour’s, Walthamstow {1951 P. 147, 
that the use of more than two lights on the principal holy tabl 
was not necessarily illegal; that the portable candle-holders 
used ceremonially must be removed Capel St. Mary, Suffo 
v. Packard, supra, applied; that the remainder, including « 
paschal candle, being objects susceptible of lawful use and 
sanctioned by the bishop, could remain under a confirmatory 
faculty until further order. He held further, applying Capel 
St. Mary, Suffolk v. Packard, supra, that the ceremonial use ot 
incense was illegal ; but that as the bishop had sanctioned som¢ 
use of incense, the thurible and incense boat, being susceptibl: 
of lawful use, could remain ; that the confessional table and chai! 
could remain, there being no evidence of compulsory confession 
or of superstitious reverence ; and that those crucifixes which 
were decorations could be retained ; but that the crucifix attached 
to the processional cross must be removed. In his opinion, th: 
second holy table introduced by faculty and standing in the 
north aisle could remain; and that, following St. Margaret’ 
Toxteth Park (1924), 40 T.L.R. 687, the court had power to 
authorise a third holy table in a proper case \s regards the 
set of pictorial representations known as Stations of the Cross 
and used during Holy Week for over a quarter of a century 
he thought that they could be introduced under a faculty granted 
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until further order (see In ve St. Peter, St. Helier, Morden, and had previously been granted by the then bishop, there bi 





ve St. Olave, Mitcham [1951| P. 303). The holy water stoup need in the parish to administer the Sacrament to the 
1 the vestry came within the principle de minimis non curat lea persons whose working hours prevented them from at 
No illegality attached to the cruet of holy oil; the humoral veil Communion services at ordinary times The rector found 
as not a matter for the faculty jurisdiction; and the court the aumbry was insecure, and inconveniently pla 
ould not make any order with regard to these three objects. suggested to the bishop that a tabernacle should be substit 
[he proposed statue of the Blessed Virgin Mary with the Child The bishop consented, subject to the grant of a faculty 
Jesus which it was proposed to erect near the holy table in the diocesan advisory committee then advised that the Sacrar 
rth aisle, though unobjectionable on esthetic grounds, would, should be reserved in the Lady Chapel, either in an aumb 
introduced into the church, cause offence to many parishioners the north wall, or in a tabernacle above the altat \ 
nd would tend to keep alive unhappy discord; and a faculty and designer advised that an aumbry could not be « 
x its introduction would accordingly be declined. Faculties in the north wall, but that a tabernacle could be bolt 
lecreed accordingly. wall behind the altar 
\PPEARANCES: E. Garth Moore (with him G. H. Woolveridge) WIGGLES\ tH, Ch., said that in his judgm le me 
lvollope & Winckworth); H. S. Rutile (Ralph W. T. Lubbock ‘“ tabernacle ’’ a safe place on or immediately above an 
id Co,, Newcastle-upon-Tyne). a retable immediately behind an altar; by an 
Reported by Miss SuetLa Copon, Barrister-at-Law} [2 W.L.R. 1129 recess In a wall containing a safe, and by 1 pyx L recept 
suspended in the air above an altar If the matter were f1 
from authority, he would have no hesitation in grantir 
CONSISTORY COURT, EXETER faculty in the circumstances of the case but the text-bool 
showed that, in the present state ol the authorities, the 
ECCLESIASTICAL LAW: RESERVATION OF THE of the editors was that tabernacles were wholly unlaw 
SACRAMENT: TABERNACLE for instance, Halsbury, 2nd ed., vol. 11, p. 791. That oj 
In re Lapford (Devon) Parish Church rae: See eeneney Sappert of De. een en ee 
then Dean of Arches. Ina number of unreported cases ch 
Wigglesworth, Ch. 12th April, 1954 had granted faculties for an aumbry. On a considerati 
Petition for a faculty. authorities, it could not be said that reservation of the 
. . . ae ‘ i x re . . a Ra, : } 
The rector and churchwardens, with the support of the parochial ‘Y** unlawiul es b apt vase — reat secant ale teareg 
; ; might be, lawful. But in view of the decision of Sir Lewis Di 
church council, petitioned the consistory court for a faculty to pe icra a NON eh! eis ae 
‘ ; in the Capel St. Marvy case {1927) P. 289, a taberna 
place above the centre of the altar in the Lady Chapel of the ss be ; 
pe ; RS gp ET eeteae: gee illegal ornament. Petition refused 
church a tabernacle for the reservation of the Sacrament. No 
ypposition was offered. The rector, who was appointed in 1952, APPEARANCES: E:. Garth Moore (Trollope & WV 
found that permission to reserve the Sacrament in an aumbry [Reported by F. R. Dymonp, Esq , Barnster-at-Law [2 W.L.R. 1105 


SURVEY OF THE WEEK 


HOUSE OF LORDS need for written evidence of promises by executors to pay damage 
. Peocanss of Bet out of their own estates ; contracts in consideration of marriag« 
A. KROGRKED: Ib LS 


; ; contracts not to be performed within one year of thi 
Read First Time : | n t mn I 








thereof; and contracts of the value of 410 or upwards for the 
British Transport Commission Bill | H.C. 20th May. sale of goods Written evidence would still be required 
Pharmacy Bill [H.L.] _ : 19th May. contracts for sale of land and of contracts of guarante | 
fo consolidate certain enactments relating to pharmacy, = Jowitt said he feared that the Bill might put some shopkee 
vith corrections and improvements made under the Consolidation jn the position of being ableto pit their oaths against pet ; who 
of Enactments (Procedure) Act, 1949. had not agreed to buy He had in mind certain dealers in pict 
Read Second Time - and antiques LorD MANCROFT uid that the mayority 
piesa commercial transactions were now purely oral 
Law Reform (Enforcement of Contracts) Bill ree - On behalf of the Government the Lorp CHANCEL! elcomed 
erie ea , : “ “een de the Bill and it was read a second time. : 19th May 
Law Reform (Limitation of Actions, &c.) Bill [H.C.] WHR 
0th May On the second reading of the Law Reform (Limitation of 
. 1 ocr Acti ; rc i I . i h oul Ing | 
Metropolitan Common Scheme (Ham) Provisional Order Bill Actions, &c.) Bill, Loxp Haitsuam said that it would bri J ul 
H.C 18th May authorities into line with other defendants for purposes of lit 
Pool Betting Bill [H.C.] 19th May. tion ; and would also reduce to three years the period of time 
bringing claims for personal injuries Phe special posftion of 
Read Third Time :— public authorities as regards costs would disappea \c 
Crewe Corporation Bill [H.C 18th Mav. in contract and tort, other than for personal injuri 
: | " > | > . rear | litati eTIO h period 
Dundee Corporation (Water Transport Finance, &c.) Order Continue subject to the six-year limitation ] riod ri 
Confirmation Bill [H.C 0th Mav. of six months prior to the death of the tortfeasor, laid down by t 
Forth Road Bridge Order Confirmation Bill [H.( law Reform (Miscellaneous Provisions) Act, 1934, withi 
Oth Mav the cause of action had to have arisen in order to survive the 
Glasgow Corporation Order Confirmation Bill [H.( would be abolished. Finally, the Act would bind the r 
20th May Lorp Jowirr welcomed the Bill but thought it odd tha 
. ae si - or f r yuld ‘ » l n ul ( on tor his own 
Rhodesian Selection Trust Limited and Associated Companies driver of a ca ild have to bring ana tion for h ni 
Bill [H.C 19th Mav within three years but for the damage to his car he Ou 
Sos : n whic ( 1e RID SI Or le cd ti ra 
Stroudwater Navigation Bill 'H.L. 20th May. SIX years In ni ht » sue. Lorp SILKIN consid red tha j 
Wankie Colliery Bill [H.C 19th May in chambers should have power to extend the three-yeat 
. limit in appropriate cases, but the Lorp CHANCELI opposed 
In Committee : this suggestion. Certainty was a most valuable thing t 
Agriculture (Miscellaneous Provisions) Bill [H.C.] law and there would be no yardsti K to lecid Aen 2) 
20th May should grant or refuse extension. The Government ye 
. . P . . . » 2 
Atomic Energy Authority Bill [H.C.] 19th May. the Bill. 
Coroners Bill [H.C.] 20th May. Lorp HAiLsHAM, replying to the debate, quoted statisti 
Housing Repairs and Rents Bill [H.C.] 18th May. an omnibus company that 10 per cent. of accident clair 
: raised within nine months, 50 per cent. between nine n 
B. DEBATES one year, 30 per cent. between one year and two years, 9 ] 
On the second reading of the Law Reform (Enforcement of between two years and three years, and only 1 per « fter 


Contracts) Bill, Lonp Cuorvey said the Bill would abolish the three years. Lord Hailsham also pointed out that, where a 





370 (Vol. 98) THE 


child was in the custody of a parent, the Bill took away the 
protection of the Limitation Act that time should not run during 


disability 2(th May. 


HOUSE OF COMMONS 
A. PROGRESS OF BILLS 
kead Second Time: 


17th May. 
20th May. 


London County Council (Money) Bill |H.C. 
kKutherglen Burgh Order Confirmation Bill |H.¢ 


Kead Third Time 
Falmouth Docks Bill |H.L 17th May. 
Hire-Purchase Bill [H.C.] 21st May. 
Industrial and Provident Societies (Amendment) Bill [H.C.] 


21st May. 
Juries Bill [H.C.] 21st May. 
Marriage Act, 1949 (Amendment) Bill [H.C.] 21st May. 


Protection of Animals (Amendment) Bill [H.C.] {21st May. 
Protection of Animals (Anesthetics) Bill [H.C.] [21st May. 


In Committee 


Finance Bill [H.C.] 8th May. 
Television Bill [H.C.] 20th May. 


B. OUESTIONS 
[ NLAWFUL SUPERIOR ORDERS 


Mr. Hate asked what was the appropriate procedure to be 
adopted by an other rank in the Army who received an order from 
an n.c.o. or officer to do an act which he deemed to be illegal, and 
what steps were taken to inform the other rank of his rights and 
duties in such circumstances. 

The SECRETARY OF STATE FOR WAR said that under military 
law it was the duty of a soldier to obey any order that was not 
unlawful If the order was manifestly unlawful, the soldier was 
justified in questioning the order or in refusing to obey it. Other 
wise, if the order required immediate obedience, he should obey 
it, and if he thought fit, complain afterwards. If the order did 
not necessitate immediate compliance, he could make a formal 
complaint in the interval. The soldier did, however, refuse to 
obey an order at his peril; if he was brought to trial 1t was no 
defence that he thought unlawful an order which was subsequently 
decided to be lawful 

Since the giving of unlawful orders was a rare occurrence 
and it was obviously undesirable in a disciplined force to encourage 
the questioning of orders received, no instructions were given 
which might suggest to a soldier that he would be likely to receive 
unlawful In accordance with Queen’s Kegulations, 
para, 531, the soldier was ordinarily instructed as to the purport 
of ss. 4 to 44 of the Army Act. 17th May. 


orders. 


DirpLOMATIC IMMUNITY NUMBERS ENTITLED 


Mr. Dopps-PAkKER said that during 
attached to foreign diplomatic missions were included in the list 
of those officially regarded as entitled to claim diplomatic 
immunity in this country \ further 170 persons were granted 
temporary diplomatic immunity while attending meetings of 
international organisations here. In addition, there were 
1,300 members of the staffs of the Commonwealth High Com- 
missions and of the Embassy of the Republic of Ireland who were 
also officially regarded as entitled to claim diplomatic immunity 

18th May. 


1953, 2.645 persons 


OBSCENE LITERATURI PUBLICATIONS) 


Sik DAvip MAXWELL Fyre said that during 1953 proceedings 
had been taken in 197 cases against local vendors of obscene 
literature under the Obscene Publications Act, 1857, with a view 
to obtaining an order for the destruction of that literature. The 
majority of such publications emanated from a comparatively 
small number of publishers in London, and during the same year 
nine of these publishers had been successfully prosecuted and he 
understood that the question of instituting proceedings in other 
cases was under consideration. 20th May. 


CONGESTION IN METROPOLITAN MAGISTRATES’ COURTS 


Sirk DAviIp MAXWELL [Fyre stated that he was considering, 1n 
consultation with the chief magistrate, what steps should be taken 
to relieve the congestion in some of the Metropolitan Magistrates’ 
Courts. He could not at present give any undertaking to 
20th May. 


re-establish a court in Westminster. 
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RECOVERY OF SALARY (INCOME TAX ON LEGAL Costs) 


Mr. JouN Boyp-CARPENTER stated that legal costs incurred 
in the recovery of salary were not within the rule as to deduction 
of expenses for Schedule E income tax 20th May 


STATUTORY INSTRUMENTS 


Additional Import Duties (No. 2) Order, 1954. (S.I. 1954 


No. 642 6d 


Aerated Waters Wages Council (I:ngland and Wales) Wages 


Regulation (Holidays) Order, 1954. (S.I. 1954 No. 609.) 6d 
Draft Agriculture (Ploughing Grants) (Scotland) Scheme, 1954 
5d 
Bacon (kKationing) Order, 1954 S.I. 1954 No. 607.) 5d. 


Cardiff Corporation Water Order, 1954. (S.I. 1954 No. 628.) 6d 

Coal Mines (Mechanics and Electricians) General Regulations 
1954 (S.I. 1954 No. 594.) 6d. 

Corset Wages Council Wages Regulation (Amendment) Order 
1954 S.I. 1954 No. 629.) 5d 

Defence Regulations (No. 1) Order, 1954 S.I. 1954 No. 638 
rhis order, coming into operation on 12th June, 1954, revokes 

the Defence surial, Inquests and Kegistration of Deaths 

Regulations, 1942, which provide for the exclusion and modifi 

cation, in relation to members of the American forces, of statutory 

requirements as to registration of deaths, inquests and _ burials 

As from 12th June the Visiting Forces Act, 1952, is brought into 

force by orders noted below 

Food Rationing (General Provisions) (Amendment No. 2) Order 
1954 (S.I. 1954 No. 606.) 

Food Standards (Margarine) Order, 1954. (S.I. 1954 No. 613.) 6d 

Fraserburgh Water Order, 1954 S.I. 1954 No. 624 (S.63).) 

Import of Goods (Control) (Amendment) Order, 1954. (S.I. 1954 
No. 627 

Liverpool (Amendment of Local 
(S.I. 1954 No. 616.) 5d 

London Traffic (Prescribed Routes) (No. 9 
S.I. 1954 No. 622.) 


Ixnactment) Order, 1954 
Kegulations, 1954 


London Traffic (Prohibition of Waiting) (Amersham) Regulations 


1954 S.I. 1954 No. 643 

London Traffic (Prohibition of Waiting) (Woking) Regulations 
1954 s.I. 1954 No. 644 

Meat Prices Great Britain Amendment) Order, 1954 


S.1. 1954 No. 631 5d 
Meat (Prices Northern 
(S.I. 1954 No. 632.) 


Ireland) (Amendment) Order, 1954 


Meat (Rationing) Order, 1954 S.I. 1954 No. 608.) 5d. 
Merchant Shipping (Republic of Ireland) (Certificates olf 
Competency) Order, 1954 S.I. 1954 No. 640.) 5d. 


Merchant Shipping (Safety Convention Countries) (Various 


No. 2) Order, 1954. (S.1. 1954 No. 639 


National Insurance’and Industrial Injuries (Switzerland) Orde1 
1954 S.I. 1954 No. 641 Sd 


Probation (Scotland) Amendment Kules, 1954. (S.I. 1954 
No. 623 (S.62).) 5d 
Shirtmaking Wages Council (Great Britain) Wages Regulation 
Amendment) Order, 1954 S.I. 1954 No. 630.) 5d. 
> 


Stopping up of Highways (County Borough of Southamptor 
No. 1) Order, 1954. (S.1. 1954 No. 619 

Stopping up of Highways (East Suffolk No. 1) Order, 1954 
S.I. 1954 No. 618.) 

Visiting Forces Act, 1952 
S.I. 1954 No. 633 (C.5).) 


(Commencement) Order, 1954 


Visiting Forces Order, 1954. (S.I. 1954 


No. 635 lid 


Application of Law 


Visiting Forces Act (Application to Colonies) Order, 1954 
S.I. 1954 No. 636 6d 
Visiting Forces (Designation) Order, 1954 (S.I. 1954 No. 634 


Visiting Forces (Designation) (Colonies) Order, 1954. (S.1. 1954 

No. 637.) 

By the first of these orders (No. 633) the Visiting Forces Act 
1952, is brought into operation on 12th June, 1954. By thi 
Designation Order (No. 634), Belgium, France, the Netherlands 
Norway and the U.S.A. are specified as countries to which the 
Act of 1952 applies in addition to Commonwealth countrit 
The Application of Law Order (No. 635) applies certain provisions 
of the law applicable to the home forces to the forces in the 
United Kingdom of the Commonwealth countries, France, 
Belgium, the Netherlands, Norway and the U.S.A., dealing with 
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such matters as provision of supplies, provision of land, special 
constables, communications, road vehicles, exemptions from 
rating and harbour dues and other exemptions and immunities, 
service courts, custody and detention, application of Public 
Health and Factories Acts, etc. The Application to Colonies 
Order (No. 636) extends the operation of the Act, with modifi- 
cations, to Aden, Cyprus, Fiji, Gibraltar, Hong Kong, Malta 
and Singapore, and the Designation (Colonies) Order (No. 637) 
applies Order No. 634 to Cyprus, Hong Kong and Malta so far 
as it relates to the U.S.A. See also p. 362, ante. 


POINTS IN 


Assent—CopyRIGHT—WHETHER WRITING NECESSARY 

Q. A was the sole author of an original published novel and, 
as such, the first owner of the copyright therein, by virtue of 
s. 5 (1) of the Copyright Act, 1911. A died in 1949 without 
having granted any assignment or licence of the copyright 
(apart from the licence to the publishers of the novel), and having 
appointed B the sole executor of his will. Probate was duly 
granted to B, who has completed the administration of the estate. 
Under the will, B was bequeathed the copyright absolutely, and 
has now agreed to assign certain rights of copyright in the novel 
to C for valuable consideration. Is it necessary for B to assent 
in writing to the copyright vesting in himself beneficially before 
making the assignment to C as beneficial owner? If a written 
assent is unnecessary where the executor and beneficiary are 
the same person, would the answer be different if the copyright 
had been bequeathed to D, who now wishes to assign to C ? 
In other words, is the general rule that a written assent is not 
required in respect of personalty modified by the provisions of 
s. 5 (2) of the Copyright Act, 1911, which requires assignments 
of copyright to be in writing ? 

A. There is practically no authority on the requirements 
concerning assents by an executor in respect of pure personalty. 
The general rule appears, however, to be that such an assent need 
not be in writing unless there is some particular characteristic 
feature of the property concerned or some statutory or con- 
tractual rule requiring the particular assent to take a particular 
form. See Williams on Assents, p. 95. Thus, in the case of 
shares in companies, if the assent is by an executor himself, the 
company concerned normally prescribe an appropriate form. 
In the case of copyright, there is no requirement that an assent 
must be in writing unless such assent also constitutes an assign- 
ment. Accordingly, an assent by B in his own favour would 
not require to be in writing, whereas, if the copyright had been 
bequeathed to D, an assent to him would have required to be 
in writing. 


Liability for Injuries Arising out of Defects in Property 

Q. A question has arisen as to whether the legal owner of 
property or a mortgagee in possession is liable at common law 
for injuries sustained by any person arising through any defects 
in the property. We act for mortgagees who are in receipt 
of the rents of a block of property, in poor state of repair, and the 
question has arisen as to the advisability of taking out a 
substantial property owners’ public liability indemnity policy. 

A. This looks to be a question sufficiently important to justify 
counsel’s opinion being taken on behalf of the mortgagees. 
For our part we can find no authority which covers the case of a 
mortgagee in possession being sued in respect of injuries arising 
through defects in the property. So far as the law of negligence 
is concerned, the liability in such circumstances normally rests 
on the actual occupier of the premises, unless some other person, 


Questions, which can only be accepted from practising 
solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the ‘‘ Points in Practice ”’ 
Department, The Solicitors’ Journal, 102-103 Fetter Lane, 
London, E.C.4. 


They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the sender on a 
separate sheet, together with a stamped addressed 
envelope. esponsibility cannot be accepted for the 
return of documents submitted, and no undertaking can be 











given to reply by any particular date or at all. | 
| 
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Water Byelaws (I-xtension of Operation) (Scotland) Order, 1954 

(S.I. 1954 No. 645 (S.64).) 

Welfare Foods (Amendment) Order, 1954 S.I. 1954 No. 612 
5d 
Wrexham and East Denbighshire Water Order, 1954. (S.1. 1954 

No. 620.) 

Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd 
102-103 Fetter Lane, E.C.4. The price in each case, 
otherwise stated, is 4d., post free 
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for instance, the occupier’s landlord, has actually undertaken to 
repair it by contract with the occupier. We do not imagine 
that this position will normally arise with mortgagees, although 
it might if while in possession they grant leases or tenanci 
If they do, they seem to us to be in the position of a lessor o1 
landlord. 

As regards nuisance, the textbooks on tort show that the 
owner of premises in someone else’s occupation may sometimes 
be liable to third parties for nuisance (Todd v. Flight (180Q), 
9 C.B. (N.s.) 377; Wilchick v. Marks & Silverstone [1934) 2 K.B 
56; Mint v. Good [1951] 1 K.B. 517; Wringe v. Cohen {1940 
1 K.B. 229). There seems to be no express reference in the books 
to mortgagees, but if they manage the property, especially if they 
have reserved to themselves the right to enter and do repair 
it seems to us by no means unarguable that they are under 
liability, more particularly for any nuisance to passers by. The 
rather unusual circumstances in Hawkins v. Coulsdon and Purle 
U.D.C. [1954] 1 O.B. 319; ante, p. 44 (in which a requisitioning 
authority was held liable to a person who had fallen on a defective 
step while visiting a person occupying part of the property unde 
licence from the authority—incidentally the licensee was the 
owner of the house) show that the relevant liability is not confined 
to landlords, tenants and owner-occupiers, though the council 
in that case appear to have been the actual occupiers of the 
defective part of the premises. The word “ occupier ’’ throughout 
the learning on the subject may well, in the last analysis, prove 
to be merely a convenient expression for the person in effective 
physical control of the condition of the premises—the almost 
universal instance taken as the type. 


unless 


COMPULSORY REDEMPTION—APPORTIONM 


Land Tax NI 

Q. Blackacre was owned and occupied as a single property 
until March, 1950, when part was sold to 4. In May, 1951, 
A made a deed of arrangement with his creditors appointing PB 
trustee and vesting his property in her. # sold the property 
to C in August, 1952. Subsequently C received a communication 
from the inspector of taxes requiring hime to redeem land tax 
charged on the property. The existence of this tax was not 
known to the parties until then. The tax on Blackacre as a 
whole was 11s. 6d. but was apportioned by the inspector in 
January, 1953, at 8s. 9d. in respect of the property sold to ( 
In these circumstances has the property been exonerated undet 
s. 38 (1), (2), of the Finance Act, 1949 (subs. (3) would not seem 
to apply), and if not, who is liable to redeem 


A. The land tax on the part of Blackacre sold to 4 in March 
1950, would not appear to have been exonerated under s. 38 (1) (/ 
of the Finance Act, 1949, since the reduction to 8s. 9d. results 
from an application for apportionment made after 5th April, 1950, 
notwithstanding that the occasion for the apportionment was 
a dealing before that date. The vesting of the property in 6 
made the land tax liable for compulsory redemption and the 
redemption moneys are a charge on the property in the hands of 
C (Finance Act, 1949, s. 40). As land tax is not an incumbrance¢ 
it was not necessary for B to disclose its existence and ( muld not 
appear to be able to recover from Bb. 


DEFENDANT TO POLICI 
DOLICITORS 


Magistrates’ Courts—STATEMENTS OI 
COPIES TO BE SUPPLIED TO DEFENDANT'S 


Q. We acted recently for a defendant who was charged with 
larceny (which was tried summarily), and we requested the 
chief constable to supply us with a list of the names and addresses 
of the prosecution witnesses and also the contents of all verbal 
and/or written statements made by the defendant to his police 
officers. We were notified by the prosecuting solicitor that our 


| 


application was entirely out of order and that he had advised 
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the chief constable that he was not bound to supply us with the 
requested information. (1) Is the defendant or his_ solicitor 
entitled to a copy of all verbal and,or written statements made 
by him to the police, and, if so, are there any authorities on the 
matter ? (2) Is the furnishing of copies of such statements 
dependent on whether the prosecution intends to use them in 
evidence against the defendant ? (3) If the defence is entitled 
to a copy of a verbal statement made by the defendant, are the 
prosecution under a duty to supply also details of the questions 
put by the police officer in response to which the statement was 
made ? This would enable the defence to place the defendant’s 
statement in its correct context. 

A. (1) The following extract is from 110 J.P. News. 435 
(issue of 14th September, 1946) “A few months ago the Home 
Secretary was asked a question in the House of Commons in 
which he was invited to give directions that the police should 

cases supply a copy to the defendant or his legal 
In his reply, the Secretary of State said this was the 
and the importance of supplying a copy on 
request was well understood. There were exceptional cases in 
which the course of justice might be impeded by supplying a copy 
of the statement, but these cases were rare. Chief constables 
understood that the strongest grounds were needed to justify 
departure from the usual practice.’’ (2) We think not. They 
may be material from the point of view of the defence and should 
be supplied or allowed to be inspected to see if they are material. 
(3) The Home Secretary was apparently referring to written 
statements, but we think that his remarks apply equally to 
oral statements. As they would sometimes be incompre- 
hensible without the questions, the latter should be supplied. 
The police are under no duty to supply copies of statements made 
by any other persons than the defendant (FR. v. Bryant (1946), 
110 J.P. 267). 


in all such 
advisers. 
general practice, 


DECLARATION OF TRUST TO SAVE STAMP 
Duty 

Q. A client of ours, with a view to minimising the estate duty 

payable on his death, is proposing to transfer to his daughter 

a large block of shares in a private company controlled by him. 


The stamp duty which would be payable upon this transfer 


Estate Duty--ORAL 
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would be considerable, and the following scheme for the Saving 
of stamp duty has been suggested. (1) As a trust concerning 
personalty can be created orally our client will, in the presence 
of a member of our firm, make an oral declaration to the effect 
that he holds thenceforth 10,000 shares numbered — to — in 
XYZ, Lid., upon trust for his daughter, D. (2) The member of 
our firm before whom this declaration is made will, thereupon, 
himself make a statutory declaration to the effect that the 
client had made an oral declaration of trust in his presence in 
the form mentioned in (1), above. (3) A day or two later the 
10,000 shares could be transferred by the client to his daughter 
pursuant to the settlement and the certificate G on the reverse 
side of the common form of transfer could be completed by our 
firm, thus enabling the transfer to be stamped 10s. 

A. This is a very fashionable sort of manceuvre and so far 
as we are aware it has so far always worked in practice. We 
ourselves have two doubts about it. Firstly, whilst a trust may 
be created orally, an assignment of a subsisting beneficial interest 
must be in writing (Law of Property Act, 1925, s. 53 (1) (¢)). 
Since the quantum of the daughter’s interest is to be identical 
with the quantum of the father’s existmg interest (i.e., absolute 
ownership), it might be said that this was an assignment. 
Whether such a contention could succeed is another matter, 
but it seems to us that it would be well to put the matter beyond 
doubt by giving the daughter some other interest, e.g., in trust 
for the daughter if she should survive for seven days but other- 
wise for someone else; when she survives, but not before, she 
will be entitled to call for the shares. Secondly, it might be 
said that the oral declaration of trust and the transfer were all 
part of one transaction so that the transfer should be stamped. 
See Cohen and Moore v. Inland Revenue Commissioners [1933 
2 K.B. 126 and Fleetwood-Hesketh v. Inland Revenue Commis- 
sionerys {1936] 1 K.B. 351. On the other hand, in Associated 
British Engineering, Ltd. v. Inland Revenue Commissioners [1941 
1 K.B. 15 and Wigan Coal and Iron Co., Ltd. v. Inland Revenue 
Commissioners {1945} 1 All E.R. 392 it was suggested that 
if there had been a subsisting trust (as there undoubtedly will 
be if our first suggestion is adopted) no stamp duty would have 


been payable. 


NOTES AND NEWS 


PRINCIPAL ARTICLES APPEARING IN VOL. 98 
1954 
For list of articles published up to and including 27th March, see ante, p. 220 


Honours and Appointments 


Mr. Eric StaNLEy D1xon, Deputy Town Clerk of West 


Hartlepool, has been appointed Town Clerk of Deal. 

Mr. JoHN Royston PassEey, Deputy Town Clerk of Brighouse, 
has been appointed Clerk of Hebburn Urban District Council 
and takes up the post in July. 


Miscellaneous 
of the Transport Arbitration Tribunal will be 
ist June, 1954, to Watergate House, 15 York 
2 (Telephone No. TRAfalgar 6231- 


The offices 
moved on Tuesday, 
Buildings, Adelphi, W.C. 


The first of the annual awards to be made by the Accountant 
to a company whose shares are quoted on a recognised stock 
exchange in the United Kingdom, in relation to the form and 
content of the report and accounts as issued to its members, 
has been made to Messrs. Thos. W. Ward, Ltd., of Sheffield, 
who will be presented with a pair of silver wall sconces by the 
Lord Mayor of London at the Tallow Chandlers’ Hall in June. 


Wills and Bequests 
Mr. H. K. Beale, solicitor and company director, of Birmingham, 
left £97,421 (£95,408 net). 
Mr. A. H. Jackson, solicitor, 
(£9,779 net). 
Mr. W. G. F. Nelson, 
£46,149 (£36,361 net). 


ar. C.. £, 
(430,196 net). 


of Rotherham, left £10,588 


solicitor, of Lincoln’s Inn Fields, left 


Page, solicitor, of Colchester, left £36,533 


3rd April to 29th May, 
PAGE 


Agreements to Benefit Strangers 

Agricultural Holdings: Joint Ten ancy (L andlord and Tenant Notebook) 
Appointme nts to Spouses (Conveyancer’s Diary) .. wi 

Cattle Trespass and the Scienter Rule 
Consideration (Conveyancer’s Diary) 

Control: Effect of Premises Becoming U: ninhabitable ( 
Drunk in Charge ; 3 — A 
Finance Bill, 1954, and Estate Duty (Taxation) 

Finance Bill, 1954, and Income Tax (Taxation) . 

Fitness for Human Habitation (Landlord and Teng int Note book) 
Gifts Inter Vive ea o% a - hie - i 
Grounds for Refusing Consent to Alienation (Landlord and Tenant Notebook) 
Hotel Divorce Cases—‘‘ The Woman Unknown ”’ 

rent Gre ants and Title 

(Landlord and Ten: nt Notebook) . 


(Landlord and Tenant Notebook) 


Again 


Improven 
** Let together with’ 
Marriage of an Infant 
Modification of Trusts (¢ onveyancer’ s 
Mortgages by Owner-Occupiers 
National Register of Archives aud Solicitors’ Records , 
Powers of Appointment and Estate Duty (Conveyancer’s Diary) 
Public Health and Decorative Repair (Landlord and Tenant Notebook) 
Stare D s and the Citation of Au thority . 
Statutory Sub-Tenant (Landlord and Tenant Note book) | 
Statutory Tenancy — by Contractual cand 
Notebook) 
Tenancies by Est yppel age ainst Morte: agors ( (Convey ancer’s Diary) 
Town and Country Planning Bill : ne ; ° oe 
Trustees’ Charges (Conveyancer’s Diary) .. 
Valuation of Furniture (Landlord and Tenant Note book) 


; Diary) 296, 312, 3 


(Landlord and Tenant 


346, - 
223, 241, 
ro 
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